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THE PINELLAS COUNTY
UNIFIED PERSONNEL SYSTEM BOARD
IN RE:
ALFONSA RILEY, SR.,
Appeliant,
V. Appeal No. 14-06

PINELLAS COUNTY
DEPARTMENT OF ENVIRONMENT
AND INFASTRUCTURE,

Appellee.
/

MOTION FOR USE OF INDEPENDENT
LEGAL ADVISOR FOR PERSONNEL BOARD

Comes now Employee Alfonsa Riley (“Employee” or “Riley”), by and through his
undersigned counsel and moves for the use of an independent legal advisor to the Personnel
Board. In support, Employee states:

| 1. Senior Assistant County Attorney Nancy Meyer is representing Pinellas County
(“Employer”) in the Appeal of this matter. She reports to County Attorney James L. Bennett.

2, Senior Assistant County Attorney Michelle Wallace is advising the Board in the
Appeal of this matter. She reports to County Atiorney James L. Bennett.

3. For many years, Senior Assistant County Attorney Michelle Wallace represented
the County in Pre-disciplinary Hearings and currently represents the Office of Human Rights.
[Show Exhibit 1].

‘4. Riley filed a charge of discrimination with the Office of Human Rights regarding
the same issues involved in this appeal. Senior Assistant County Attorney Michelle Wallace was

involved in this investigation. [Show Exhibit 2].
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5. It creates the appearance of impropriety and is a denial of fundamental due
process to have the County Attorney’s Office functioning as both prosecutor and counsel to the
Board. The Florida Supreme Court has noted that because our adversarial justice system
cmphasizes fairness, one side is not to have a “special advantage in influencing the decision.”
Cherry Communications, Inc. v. Deason, 652 So. 2d 803, 805 (Fla. 1995) (holding an attorney
may not play dual roles as prosecutor and as post-hearing legal advisor to the board in a Public
Service Commission proceeding). Florida courts stress that it is the conflicting duties of
prosecutor and advisor to the board that make the roles incompatible. Forehand v. School Board
of Gulf County, 600 So. 2d 1187 (Fla. 1* DCA 1992)(finding error where an attorney acted as
prosecutor and advisor fo the board despite arguments that the attorney did not advise on
substantive matters and therefore no harm was done).

6. Because of the inherent conflicts with having a county attorney’s office both
represent the agency and advise a personnel board, numerous other local governments have
retained independent legal counsel to advise their personnel boards. The City of St. Petersburg
Personnel Board, the City of Tampa Personnel Board and the Hillsborough County Civil Service
Board have all retained independent legal counsel to advise the personnel boards so that the
boards receive independent legal advice,

7. This is particularly so in this case, where the attorney advising the Board also
participated in Riley’s separate Office of Human Rights investigation.

Therefore, Employee respectfully requests that Personnel Board utilize an independent

legal advisor in this (and all other) matters.



Respectfully submitted,

/s/ Michelle Erin Nadeau
Ryan D. Barack

Florida Bar No. 0148430
Michelle Erin Nadeau
Florida Bar No. 0060396
Kwall, Showers & Barack, P.A.
133 N. Ft. Harrison Ave.
Clearwater, Florida

Tel: (727) 441-4947
Fax: (727) 447-3158
Attorneys for Employee

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served via
electronic mail on this 15® day of September 2014 on:

James L. Bennett, County Attorney
Nancy Meyer, Senior Assistant County Attorney
Michelle Wallace, Senior Assistant County Attorney
Pinellas County Courthouse,
315 Court Street
Clearwater, Florida 33756
jbennett@pinellascounty.org
nmevyer@pinellascounty.org
mwallace@pinellascounty.org

Peggy Rowe
Director of Human Resources
400 S. Fort Harrison Ave
Clearwater, FL 33756

prowe(@pinellascounty.org

/s/ Michelle Erin Nadeau
Attorney




PINELLAS COUNTY ATTORNEY’S OFFICE — LAWYERS

—

INFRASTRUCTURE &
LITIGATION

BARBARA 5. OKLESEN
MANAGING ASS'T COUNTY ATTORNEY

EMINENT DOMAIN
PUBLIC WORKS
- CIP/PROCUCTIONS
- CPERATIONS
- FINANCIAL SYC & CONTRACTS ~
PRIMARY ATTY
- TRANSPORTATION

JAMES L. BENNETT
COUNTY ATTORNEY

BOARD OF COUNTY COMMISSIONERS
. CHARTER REVIEW COMMISSION
CONSTITUTIONAL OFFICERS
COUNTY ADMINISTRATOR
LEGISLATION
LEGISLATIVE DELEGATION
EMERGENCY OFERATIONS #1

ENVIRONMENTAL, LAND USE,
PUBLIC SAFETY & UTILITIES

CONSTITUTIONAL OFFICERS,
PERSONNEL, PURCHASING &
REAL ESTATE

I

EMERGENCY OPERATIONS #71

DONALD 8. CROWELL
SENIOR ASS'T CQUNTY ATTORNEY

COLLECTIONS
EMINENT DOMAIN
FORECLOSURES

GENERAL LITIGATION
REAL ESTATE MGMT LITIGATION

CHRISTY D, PEMBERTON
SENIOR ASS'T COUNTY ATTORNEY

EMPLOYMENT LITIGATION
GENERAL LITIGATION
RISK LITIGATION

JOHN “JACK” POWELL
SENIOR ASS'T COUNTY ATTORNEY

CONSTITUTIONAL OFFICER LITIGATION
CONSTRUCTION LITIGATION
GENERAL LITIGATION
RISKLITIGATION

JOHN E. SCHAEFER
SBENIOR ASS'T COUNTY ATTORNEY

GENERAL LITIGATION
FROP APP ASSESSMENT LITIGATION
RISK LITIGATION

VACANT
ASS'T COUNTY ATTORNEY

Effective Date 81/04/10

PENNIS R. LONG
CHIEF ASS'T GOUNTY ATTORNEY

CONDUIT FINANCE AUTHORITIES
- INDUSTRIAL DEYV AUTHORITY
- HOUSING FINANCE AUTHORITY
-HEALTH FAGILITIES AUTHORITY
- EDUCATIONAL FACILITIES
AUTHORITY
BTS BCARD
CONVENTION & VISITORS BUREAU/
TCURIST DEV COUNGIL
ECONOMIC DEVELOPMENT
LIBRARIES
MANAGEMENT AND BUDGET
SPECIAL DISTRICTS
EMERGENCY OPERATIONS #1

SARAH RICHARDSON
MANAGING ASS'T GOUNTY ATTORNEY

TAX COLLECTOR — PRIMARY ATTY
BANKRUPTCY LITIGATION SUPFORT
EMERGENCY OFERATIONS #2

JEWEL WHITE COLE
MANAGING ASS'T COUNTY AYTORNEY

COASTAL MANAGEMENT
DEPT OF ENVIRCNMENTAL MGMT
LOGCAL PLANNING AGENCY
PLANNING COUNGIL
TAX INCREMENT FINANCING
WATER & NAVIGATION
EMERGENCY OPERATIONS #1

WILLIAM C. FALKNER
SENIOR'ASS'T COUNTY ATTORNEY

COGICOOP PLANNING
ETHICS
FINANCIAL DISCLOSURE
HUMAN RIGHTS
MINI-PERG
TAX COLLEGTCR - SECONDARY ATTY
EMERGENCY OPERATIONS #1

CARL E. BRODY
SENIOR ASS'T GCOUNTY ATTCRNEY

ADULT USE LITISATION
COMMUNICATIONS

EMS ADVISORY COMMITTEE
HEALTH & HUMAN SERVIGES

HIPAA -- SECONDARY ATTY

JUSTICE & CONSUMER SERVICES
PUBLIC SAFETY SVCS — SECONDARY ATTY

EMERGENCY CPERATIONS #2

CHRISTINA M. LEBLANC
SENIOR ASS'T COUNTY ATTORNEY

CLERK OF CIRCUIT COURT
—CIVIL
PROPERTY APPRAISER
— EXEMPTION LITIGATION
— ASSESSMENT LITIGATICN SUFPORT

JOSEPH A. MCRRISSEY
SENIOR ASS'T COUNTY ATTORNEY

UTIL\TIES
WER
- 80LID WASTE.'RESOURCE RECOVERY
ATER
EMERGENCY OFPERATIONS #2

CAROLE SANZERI
SENIOR ASS'T COUNTY ATTORNEY

HUMAN RESOURCES DEPARTMENT
HUMAN RESQURCES LIT SUPPORT
PUBLIC RECORDS
SHERIFF'S CIVIL SERVICE BOARD

DAVID 8. BADOWSKY
SENIOR ASS'T COUNTY ATTORNEY

BUILDING & DEVELOPMENT REV Sv&
INVERSE CONDEMNATION SUPPORT
METROPOLITAN PLANNING ORG
PLANNING DEPARTMENT
EMERGENCY OPERATIONS #2

BETSY M. STEG
SENIOR ASS'T COUNTY ATTORNEY

CANYASSING BOARD
CLERK CF CIRCUIT COURT - CRIMINAL
PROPERTY BONDS
SUPERVISOR OF ELECTIONS

ROBERT C. SWAIN
SENIOR ASS'T COUNTY ATTORNEY

EM3 AUTHCRITY
EMERGENGY MGMT
HIPAA — PRIMARY ATTY
PUBLIC SAFETY SVCS — PRIMARY ATTY

RISK COUNSEL

UNIFIED PERSONNEL BOARD

WORKER'S COMPENSATION
EMERGENCY OPERATIONS #1

MICHELLE A. WALLACE
SENIOR ASS'T COUNTY ATTORNEY

ANIMAL SERVICES
BUSINESS TECHNOLOGY BVCS DEPT

CCN,

FINANCIAL SVCS & CONTRACTS —
SECONDARY ATTY
PURCHASING
PREDISCIPLINARY HEARINGS

JABON C. ESTER
ASS'T GOUNTY ATTORNEY -

BOARD OF ADJUSTMENT
BUILDING DESIGN & CONST (REM)
COMMUNITY DEVELOPMENT
CONSTRUCTION LICENSING BD
DEPT OF ENVIRONMENTAL MGMT
— ENVIRONMENTAL LANDS
PUBLIC WKS SURVEY & MAPPING
REAL EST MGMT - SECOMDARY ATTY
S0LID WASTE — SECONDARY ATTY
EMERGENCY OPERATIONS #2

MICHAEL A, ZAS
SENIOR ASS'T COUNTY ATTORNEY

AIRPORT
FLEET MGMT
REAL ESTATE MGMT (REM)
- FACILITY OPERATIONS
- FACILITY PLANNING
- REAL ESTATE DIVISION
- YOUNG-RAINEY STAR CENTER

Exnip

DAVID W. McCREA
AS3S'T COUNTY ATTORNEY

BANKRURTCY
BOARD FCR HEALTH PERMITS
BOARD RECORDS - VAB
BUILDING & DEV REVIEW SVYCS
- HABITAT MANAGEMENT
CULTURE, EDUGATION & LEISURE
- CULTURAL AFFAIRS/CULTURAL
OUNGIL
- EXTENSION SERVICES
- HERITAGE VILLAGE
- PARKS & RECREATION
LOCAL ORDINANCE VIOLATIONS (LOV)
MOSQUITC CONTROL
SEWERMWATER - SECONDARY ATTY
UNEMPLOYMENT COMPENSATION
EMERGENCY OPERATIONS #2




PINELLAS COUNTY ATTORNEY’S OFFICE ~ LAWYERS

—

INFRASTRUCTURE &
LITIGATION

JAMES L. BENNETT
COUNTY ATTCRNEY

BOARD OF COUNTY COMMISSIONERS
GONSTITUTIONAL OFFICERS
COUNTY ADMINISTRATOR
LEGISLATICN
LEGISLATIVE DELEGATICN
EMERGENCY OPERATIONS #1

ENVIRONMENTAL, LAND USE,
PUBLIC SAFETY & UTILITIES

CONSTITUTIONAL OFFICERS,
PERSONNEL, PURCHASING &
REAL ESTATE

BARBARA S, DKLESEN

ENVIRONMENT & INFRASTRUCTURE
CEl

- CIP/PLANNING
= CONSTRUCTION & DEY
- DESIGN DIVISION
« EMINENT ROMAIN
- ENGINEERING
- FINANCIAL SERVICES
- INTERLOCAL AGREEMENTS
- OPERATIONS
~ TRANSPORTATION
EMERGENCY OPERATIONS #1

MANAGING ASS'T COUNTY ATTORNEY

CHRISTY D. PEMBERTON
SENIOR ABB'T GQUNTY ATTORNEY

GENERAL LITIGATION
RISK LITIGATION

DENNIS R. LONG
CHIEF ASS'T GOUNTY ATTORNEY

CONDUIT FINANCE AUTHORITIES
- INDUSTRIAL DEYV AUTHORITY
- HOUSING FINANCE AUTHORITY
-HEALTH FACILITIES AUTHORITY
- EDUCATIONAL FACILITIES
AUTHORITY
BTS BOARD
CONVENTION § VISITORS BUREAU /
TOURIST DEVELOPMENT COUNCIL
ECONOMIC DEVELOPMENT
LIBRARIES
MANAGEMENT AND BUDGET
EMERGENCY CPERATIONS #1

SARAH RICHARDSON
MANAGING ASS'T COUNTY ATTORNEY

TAX COLLECTOR
EMERGENGY OPERATIONS #2

WJEWEL WHITE
MANAGING ASS'T COUNTY ATTORNEY

CANVASSING BOARD
CLERK GF CIRCUIT COURT
-CQURTSIDE
- FINANCE
ETHICS
LCCAL PLANNING AGENGCY
PLANNING COUNCIL
SUPERVISOR OF ELECTIONS
TAX INCREMENT FINANCING
EMERGENCY OPERATIONS #1

WILLIAM C. FALKNER
SENIOR ASS'T CQUNTY ATTORNEY

COG/COCP PLANNING
EMERGENCY MGMT
TAX COLLECTCR
EMERGENCY OPERATIONS #1

CONSTITUTIONAL OFFICER LITIGATION

JOHN “JACK” POWELL
SENIOR ASS'T COUNTY ATTORNEY

CONSTRUCTION LITIGATION
- GENERALLITIGATION
RISKLITIGATION

CONSTITUTICNAL CFFICER LITIGATION

JOHN E. SCHAEFER
SENIOR AS5°T COUNTY ATTORNEY

GENERAL LITIGATION
RISKLITIGATION

CONSTITUTIONAL CFFICER LITIGATION

ROBERT C. SWAIN
SENIOR ASS°T COUNTY ATTORNEY

GENERAL LITIGATION
RIEK LITIGATION
RISK MGMT
UNIFIED PERSONNEL BOARD
WORKER'S COMPENSATION
EMERGENCY OPERATIONS #1

CONSTITUTIONAL OFFICER LITIGATION

Effective Date 05/07/12

CARL E. BRODY
SENICR ASS'T COUNTY ATTORNEY

ADULT USE LITIGATION
COMMUNICATIONS
EMS ADVISORY COMMITTEE
HEALTH & HUMAN SERVICES
JUSTICE & CONSUMER SERVICES
EMERGENCY OPERATIONS #2

CHRISTINA M. LEBLANG
SENIOR ASS'T COUNTY ATTORNEY

CLERK OF CIRCUIT COURT
- NON-COURT
PROPERTY APPRAISER
PROP. APP. EXEMPTION LITIGATION

DONALD 5. CROWELL
SENIOR ASS*T COUNTY ATTORNEY

DEl SURVEY& MAPPING
EMS AUTHORITY
HIPAA
PUBLIC SAFETY SERVICES
SPECIAL DISTRICTS

CAROLE SANZERI
SENIOR ASS'T COUNTY ATTORNEY

FINANCIAL DISCLOSURE
HUMAN RESOURCES DEPARTMENT
PUBLIC RECORDS/SUNSHINE
SHERIFF'S CIVIL SERVICE BOARD

MICHELLE A. WALLAGE
SENIOR ASS'T COUNTY ATTORNEY

HUMAN RIGHTS
MINIPERC
PURGHASING
PREDISCIPLINARY HEARINGS

JASON C. EBTER
SENIOR ASS'T COUNTY ATTORNEY

BOARD OF ADJUSTMENT
BTS DEPARTMENT
COMMUNITY DEVELOPMENT

CONSTRUGTION LICENSING BD

PARKS & CONSERVATION

RESOQURCES
REAL ESTATE MGMT
- BUILDING DESIGN & CONSTRUCTION

EMERGENCY OPERATIONS #2

MICHAEL A. ZAS
SENIOR ASS'T COUNTY ATTORNEY

AIRPORT
REAL ESTATE MGMT (REM)
- FAGILITY OPERATIONS
- FACILITY PLANNING
- FLEET MGMT
- REAL ESTATE DIVISION
- YOUNG-RAINEY STAR CENTER

DAVID W. MGCREA
ASS'T COUNTY ATTORNEY

BANKRUPTCY - COUNTY
BOARD FOR HEALTH PERMITS
BOARD RECORDS - VAB
BUILDING & DEY REVIEW SVCS
- HABITAT MANAGEMENT
DEI
- GOASTAL MGMT
-MOSQUITO CONTROL
- WATER & NAVIGATION
- WATERSHED MGMT
LOCAL ORDINANCE VIQLATIONS (LOVY)
UNEMPLOYMENT COMPENSATION
EMERGENCY OPERATIONS #2

I

JOSEPH A, MORRISSEY
SENIOR ASS'T COUNTY ATTORNEY

ANIMAL SERVICES

- S R
- SOLID WASTE/RESOURCE RECOVERY
- WATER
EMERGENCY OPERATIONS #2

DAVID &. SADOWSKY
SENIOR ASS'T COUNTY ATTORNEY

BUILDING & DEVELOPMENT REY SVS
METROPOLITAN PLANNING ORG
DEPT OF STRATEGIC PLANNING &
INITIATIVES
EMERGENCY QPERATIONS #2




PINELLAS COUNTY ATTORNEY’S OFFICE — LAWYERS

—

INFRASTRUCTURE &
LITIGATION

BARBARA S, OKLESEN
MANAGING ASS*T COUNTY ATTORNEY

PUBLIC WORKS
- CIP/PLANNING (PW-RELATED)
CONSTRUCTION & DEV (PW-RELATED)
-DESIGN DIVISION (PW-RELATED}
= EMINENT DOMAIN
- ENGINEERING ENVIROMMENTAL SVCS
- INTERLOCAL AGREEMENTS
-FINANGIAL SERVICES
- OPERATIONS
- TRANSPORTATION
EMERGENCY OPERATIONS #1

JAMES L. BENNETT
COUNTY ATTORNEY

BOARD OF COUNTY COMMISSIONERS
CHARTER REVIEW COMMISSION
CONSTITUTIONAL OFFICERS
COUNTY ADMINISTRATOR
LEGISLATICN
LEGISLATIVE DELEGATION
EMERGENCY OPERATIONS #1

ENVIRONMENTAL, LAND USE,
PUBLIC SAFETY & UTILITIES

CONSTITUTIONAL OFFICERS,
PERSONNEL, PURCHASING &
REAL ESTATE

DONALD 8. CROWELL
SENIOR ASS'T COUNTY ATTORNEY

COLLECTIONS
CONSTITUTIONAL CFFICER LITIGATION
CONSTRUCTION LITIGATION
EMINENT DOMAIN
FORECLOSURES
GENERAL LITIGATION
REAL ESTATE MGMT LITIGATION
RISK LITIGATION

DENNIS R. LONG
CHIEF ABS'T COUNTY ATTORNEY

CONDUIT FINANCE AUTHCRITIES
- INDUSTRIAL DEV AUTHORITY
- HOUBING FINANCE AUTHORITY
- HEALTH FACILITIES AUTHORITY
-EDUGATIONAL FACILITIES
AUTHORITY
BTS BOARD
CONYENTION & VISITORS BUREAL/
TOURIST DEY COUNGIL
ECONOMIC DEVELOPMENT
LIBRARIES
MANAGEMENT AND BUDGET
SPECIAL DISTRICTS
EMERGENGY OPERATIONS i

SARAH RIGHARDSON
MANAGING ASS'T COUNTY ATTORNEY

TAX COLLECTOR — PRIMARY ATTY
BANKRUFTCY LITIGATION SUPPORT
EMERGENCY OPERATIONS #2

JEWEL WHITE COLE
MANAGING ASS'T COUNTY ATTORNEY

CANVASSING BOARD
CLERK OF CIRCUIT GOURT
- CRIMINAL
~FINANCE
LOCAL PLANNING AGENCY
PLANNING COUNCIL
PROPERTY BONDS
SUPERVISOR OF ELECTIONS
TAX INCREMENT FINANCING

WILLIAM C. FALKNER
SENIOR ASS'T COUNTY ATTORNEY

COG/COOR PLANNING
ETHICS
FINANCIAL DISCLOSURE
HUMAN RIGHTS
MINI-PERG
TAX COLLECTOR - SECONDARY ATTY
EMERGENCY OPERATIONS i+

CARL E. BRODY
SENIOR ASS'T COUNTY ATTORNEY

ADULT USE LITIGATION
COMMUNICATIONS
EMS ADVISORY COMMITTEE
HEALTH & HUMAN SERVICES
HIPAA ~ SECONDARY ATTY
JUSTICE & CONSUMER SERVICES
PUBLIC SAFETY SVCS -~ SEGONDARY ATTY

EMERGENCY OPERATIONS #2

CHRISTY D. PEMBERTCN
SENICR ABS'T COUNTY ATTORNEY

CONSTITUTIONAL OFFICER LITIGATION
EMPLOYMERNT LITIGATION
GENERAL LITIGATION
RISK LITIGATION

JOHN “JACK” POWELL
SENIOR ASS'T COUNTY ATTORNEY

CONSTITUTIONAL OFFICER LITIGATION
CONSTRUCTICN LITIGATION
GENERAL LITIGATION
RISK LITIGATION

JOHN E. SCHAEFER
SENIOR ASS'T COUNTY ATTORNEY

CONSTITUTICNAL OFFICER
LITIGATION
GENERAL LITIGATION
RISK LITIGATION

Effective Date 10/26/10

CHRISTINA M, LEBLANC
SENIOR ASS'T COUNTY ATTORNEY

GLERK OF CIRCUIT COURT - CIVIL
PROPERTY APFRAISER
- EXEMPTION LITIGATION
- ASSESSMENT LITIGATION SUPPORT

JOSEPH A, MORRISSEY
SENIOR ASS'T COUNTY ATTORNEY

UTILITIES
- SEWER
- SOLID WASTE/RESCURCE RECOVERY

- WATER
EMERGENCY OPERATIONS #2

CAROLE SANZERI
SENIOR ASS'T COUNTY ATTORNEY

HUMAN RESQURCES DEPARTMENT
HUMAN RESOURCES LIT SUPPORT
PUBLIC RECORDS
SHERIFF'S CIVIL SERVICE BOARD

DAVID 8. SADOWSKY
SENIOR ASS'T COUENTY ATTORNEY

BUILDING & DEVELOPMENT REV SVS
INVERSE CONDEMNATION SUPPQRT
METROPOLITAN PLANNING ORG
PLANNING DEPARTMENT
EMERGENCY OPERATIONS #2

MICHELLE A. WALLACE
SENIOR ASS'T COUNTY ATTORNEY

ANIMAL SERVICES
BUSINESS TECHNOLOGY SVCS DEPT
FINANCIAL SVCS & CONTRACTS —
SECONDARY ATTY
PURCHASING
PREDISCIPLINARY HEARINGS

ROBERT C. SWAIN
SENIOR ASS’T COUNTY ATTORNEY

EMS AUTHORITY
EMERGENGY MGMT
HIPAA — PRIMARY ATTY
PUBLIC SAFETY SVCS - PRIMARY ATTY
RISK COUNSEL
UNIFIED PERSONNEL BOARD
WORKER'S COMPENSATION
EMERGENCY OPERATIONS #1

|

MICHAEL A. ZAS
SEMIOR ASS'T COUNTY ATTORNEY

AIRPORT
FLEET MGMT
REAL ESTATE MGMT (REM)
- FACILITY OPERATIONS
- FACILITY PLANNING
~REAL ESTATE DIVISION
- YOUNG-RAINEY STAR CENTER

JASON C_ESTER
ASS'T COUNTY ATTDRNEY

BOARD OF ADJUSTMENT
COMMUNITY DEVELOPMENT
CONSTRUCTION LICENSING BD
PARKS & CONSERVATION
RESOURCES
PUBLIC WKS SURVEY & MAPPING
REAL EST MGMT - SECONDARY ATTY
- BUILDING DESIGN & CONSTRUCTION
SOLID WASTE ~ SEGONDARY ATTY
EMERGENCY OPERATIONS #2

DAVID W, McCREA
ASST COUNTY ATTORNEY

BANKRUPTCY
BOARD FOR HEALTH PERMITS
BOARD RECORDS - VAB
BUILDING & DEV REVIEW SVCS
- HABITAT MANAGEMENT
LOCAL ORDINANCE VIOLATIONS {LOVY)
PUBLIC WORKS
- COASTAL MGMT
- MOSQUITO CONTROL
- WATER 3 MAVIGATION
- WATERSHED MGMT
SEWERMATER — SECONDARY ATTY
UNEMPLOYMENT COMPENSATION

EMERGENCY QPERATIONS #2




PINELLAS COUNTY ATTORNEY’S OFFICE — LAWYERS

LITIGATION

JAMES L. BENNETT
COUNTY ATTORNEY

BQARD OF COUNTY COMMISSIONERS
CONSTITUTIONAL CFFICERS
COUNTY ADMINISTRATOR
LEGISLATION
LEGISLATIVE DELEGATION
EMERGENCY OPERATIONS #1

INFRASTRUCTURE &
LAND USE

CONSTITUTIONAL OFFICERS
& INTERNAL SERVICES

DONALD 5, CROWELL
MANAGING ASST. COUNTY ATTCRNEY

BTS BOARD
CONDUIT FINANCE AUTHORITIES
EMINENT DOMAIN LITIGATION
HIPAA
LIBRARY COQPERATIVE
SAFE COMMUNITIES
- EMERGENCY COMMUNICATIONS911
- EMS AUTHORITY
« FIRE PROTECTION AUTHORITY
- MEDICAL CONTROL BOARD
-PUBLIC SAFETY SERVICES
SPECIAL DISTRICTS
EMERGENCY OPERATIONS #1

DENNIS R. LONG
CHIEF ASSISTANT COUNTY ATTORNEY

SPECIAL PROJECTS AND TRAINING
EMERGENCY OPERATIONS #1

NANCY 5. MEYER
SR, ASSISTANT COUNTY ATTORNEY

ADOMINISTRATION LAW LITIGATION
GENERAL LITIGATION
RISK LITIGATION
WORKER'S COMPENSATION

CHRISTY D. PEMBERTON
SR. ASBISTANT COUNTY ATTORNEY

ADMINISTRATIVE LAW LITIGATION
CONSTITUTIONAL OFFICER LITIGATION
GENERAL LITIGATION
RISK LITIGATION

JOHN "JACK” POWELL
SR. ABSISTANT COUNTY ATTORNEY

CONSTITUTIONAL OFFICER LITIGATION
CONSTRUCTION LITIGATION
GENERAL LITIGATION
RISK LITIGATION
RISK MGMT

YVETTE ACOSTA MACMILLAN
5R. ASSISTANT COUNTY ATTORNEY

. AIR QUALITY LITICATION
CONSTITUTIONAL OFFICER LITIGATION
GENERAL LITIGATION
RISK LITIGATION

VACANT
ASSISTANT COUNTY ATTORNEY

GARNISHMENTS

Effective Date 11/01/13

JEWEL WHITE
MANAGING ASST. COUNTY ATTORNEY

CANVASSING ROARD
CLERK OF CIRCUIT COURT
- BOARD RECORDS
- COURTSIGE
- FINANCE
ETHICS
LOGAL PLANNING AGENCY
OFFICE OF MGMT & BUDGET
PINELLAS PLANNING COUNGIL
PLANNING
- REDEVELOPMENT & TIF
SUPERVISOR OF ELECTIONS
TAX INCREMENT FINANCING
EMERGENCY OFERATIONS #1

BARBARA 5. OKLESEN
MANAGING ASST. COUNTY ATTORNEY

ENVIRONMENT & INFRASTRUCTURE
DEN

- CIP/PLANNING
- CONSTRUGTION & DEV
- DESIGN DIVISION
= EMINENT DOMAIN
- ENGINEERING
- FINANGIAL SERVICES
- INTERLCCAL AGREEMENTS
- OPERATIONS
« TRANSPORTATICN
EMERGENCY OPERATIONS #1

MILES S. BELKNAP
ASSBISTANT COUNTY ATTORNEY

ANIMAL SERVICES
CLERK — GARNISHMENTS
LOCAL ORDINANCE VICLATIONS (LOVs)
PURCHASING
UNEMPLOYMENT COMPENSATION

CARL E. BRODY
SR. ASSISTANT COUNTY ATTORNEY

HEALTH & COMMUNITY SERVICES
- COMiMUNITY DEVELOPMENT
-HEALTH & HUMAN SERVICES

- JUSTICE & CONSUMER SERVICES
EMS ADVISORY COMMITTEE
EMERGENCY OFERATIONS #2

WILLIAM C. FALKNER
SR. ASSISTANT COUNTY ATTORNEY

SAFE COMMUNITIES
- COG/COOP PLANNING
- EMERGENCY MGMT
TAX COLLECTOR
EMERGENGY OPERATIONS #i

JASON C. ESTER
SR. ABSISTANT COUNTY ATTORNEY

AIR QUALITY
BOARD QF ADJUSTMENT
BTS DEPARTMENT
BLDG DESIGN & CONSTRUCTION
- RUP /BDRS
PC CONSTRUCTION LICENSING BOARD
DEI MAPPING AND SURVEY
TAX COLLECTOR LITIGATION
EMERGENCY OPERATIONS #2

CHRISTINA M. LEBLANC
SR. ABSISTANT COUNTY ATTORNEY

CLERK CF CIRCUIT COURT
(RECORDING SERVICES)
~OFFICIAL RECORDS
- PASSPORTS/MARRIAGE LICENSES
- TAX DEEDS
PROFPERTY APPRAISER
FPROP. APP. EXEMPTION LITIGATION

DAVID W, McCREA
SR. ASSISTANT COUNTY ATTORNEY

ADM LAW — CH 120 WATER ISSUES
BANKRUPTGY
BOARD FOR HEALTH PERMITS
BOARD RECORDS - VAB
PLANMING & DEV REVIEW VG5
- HABITAT MANAGEMENT
El

»]

- AGENCY/PERMITTING SUPPORT
- COASTAL MGMT
-MCSCUITO CONTROL
- WATER & NAVIGATION
~ WATERSHED MGMT
EMERGENCY OPERATIONS #2

CAROLE SANZERI
SR. ASSISTANT COUNTY ATTORNEY

FINANCIAL DISCLOSURE
HUMAN RESCLRCES DEPARTMENT
- INFORMAL GRIEVANCE PANEL
- MiniPERC
- PREDISCIPLINARY HEARINGS
PUBLIC RECORDS/SUNSHINE
SHERIFF'S CIVIL SERVIGE BOARD

JOSEPH A, MORRISSEY
SR. ABSISTANT COUNTY ATTORNEY

ENVIRONMENT & INFRASTRUCTURE
- FINANCE
- SEWER
- SOLID WASTE/RESCURCE RECQVERY
- UTILITY RELOCATION & REHAB

- WAT!
EMERGENCY OPERATIONS #2

MICHELLE A, WALLACE
SR. ABSISTANT COUNTY ATTORNEY

CLERK
~ INSPECTOR GENERAL
COMMUNICATIONS
HUMAN RIGHTS
PARKS & CONSERVATION RESOURCES
UNIFIED PERSONNEL BOARD

DAVID 5, SADOWSKY
SR. ASSISTANT COUNTY ATTORNEY

PLANNING & DEVELOPMENT SVCS
—~ BUILDING
- DEVELOPMENT REVIEW
- COMPREHENSIVE PLAN
~ LAND USE & ZONING
METROPOLITAN PLANNING ORG
EMERGENGY OPERATIONS #2

MICHAEL A. 2A5
5R. ASSISTANT COUNTY ATTORNEY

AIRPORT
GONVENTION & VISITORS BUREAU /
TOURIST DEVELOPMENT COUNGIL
ECONOMIC DEVELOPMENT
REAL ESTATE MGMT {REM)
- FAGILITY OPERATIONS
- FACILITY PLANNING
- FLEET MGMT
- REAL ESTATE DIVISION
- YOUNG-RAINEY STAR CENTER

S



PINELLAS COUNTY ATTORNEY’S OFFICE — LAWYERS

LITIGATION

JAMES L. BENNETT
COUNTY ATTORNEY

BOARD OF COUNTY COMMISSIONERS
CONSTITUTIONAL OFFICERS |
COUNTY ADMINISTRATOR
LEGISLATIVE DELEGATION
EMERGENCY OPERATIONS #1

INFRASTRUCTURE &
LAND USE

CONSTITUTIONAL OFFICERS
& INTERNAL SERVICES

DONALD S. CROWELL
MANAGING ASST. GOUNTY ATTORNEY

BTS BOARD
CONDUIT FINANCE AUTHORITIES
CONTRACT DEV & SUPPORT
EMINENT DOMAIN LITIGATION
HIPAA

SAFETY & EMERGENCY SVCS
- EMS ADMINISTRATION
- FIRE ADMINISTRATION
EMERGENCY QPERATIONS #1

M. JEWEL WHITE
CHIEF ASS8T, COUNTY ATTORNEY

CLERK OF CIRGUIT COURT
- FINANCE
ETHICS
OFFICE OF MGMT & BUDGET
SUPERVISCR OF ELECTIONS
- CANVASSING BOARD
EMERGENCY OPERATIONS #1

1

KELLY L. LEWIS
ABSISTANT COUNTY ATTORNEY

ANML SVCS5 DANGEROUS DOG HEARINGS
BANKRUPTCY
CLERK
- GARNISHMENTS
- INTERPLEADERS
GENERAL LITIGATION
LQvs
MORTGAGE FORECLOSURES
PROP APP EXEMPTION LITIGATION
UNEMPLOYMENT COMPENSATION

YVETTE ACOSTA MACMILLAN
BR. ASSISTANT COUNTY ATTOCRNEY

AIR QUALETY LITIGATION (PCR}
CONSTITUTIONAL OFFICER LITIGATION
GENERAL LITIGATION
PRGP APP VALUATION LITIGATION
RISK LITIGATION

NANCY 5, MEYER
SR. ASSISTANT COUNTY ATTORNEY

ADMINISTRATIVE LAW LITIGATION
GENERAL LITIGATION
RISK LITIGATION
WORKERS' COMPENSATION

JOHN “JACK” POWELL
SR. ASSISTANT COUNTY ATTORNEY

CONSTITUTICNAL OFFICER LITIGATION
GENERAL LITIGATION
RISK LITIGATION
RISK MANAGEMENT DEPARTMENT

Eff. 08/10/14

MICHAEL A. ZAS
MANAGING ASST. COUNTY ATTORNEY

AIRPORT
CONVENTICN & VISITORS BUREAU
ECONOMIC DEVELOPMENT
REAL ESTATE MGMT
- REAL ESTATE DIVISION
- YOUNG-RAINEY/STAR CENTER
TOURIST DEVELOPMENT COUNCIL
EMERGENCY OPERATIONS #2

CHRISTY D. PEMBERTON
MANAGING ASST. COUNTY ATTORNEY

ENVIRCNMENT & INFRASTRUCTURE
- CONSTRUCTION MANAGEMENT
- PUBLIC WORKS
- SURVEY & MAPPING
EMERGENCY OPERATIONS #1

]

MILES 8. BELKNAP
ASSISTANT COUNTY ATTORNEY

ANIMAL SERVICES
CONTRACT DEY & SUPPORT
PARKS & CONSERVATION RESOURCES
PC CONSTRUCTION LICENSING BOARD
PURCHASING
EMERGENCY OPERATIONS #2

AMANDA S. COFFEY
ASSISTANT COUNTY ATTORNEY

CLERK OF CIRCUIT GOURT
(RECORDING SERVICES)
— OFFICIAL RECORDS
- PASSPORTS/MARRIAGE LICENSES
- TAX DEEDS
ENVIRONMENT & INFRASTRUCTURE
- STREETLIGHTING
LIERARY GOOPERATIVE
PRCFPERTY APPRAISER
PUBLIC RECORDS/SUNSHINE LAW
SFECIAL DISTRICTS

JASON C, ESTER
SR, ASBISTANT COUNTY ATTORNEY

8TS DEPARTMENT
CLERK OF CIRCUIT COURT
- BOARD RECORDS
- COURTSIDE
- INSPECTOR GENERAL
REAL ESTATE MANAGEMENT
-BLDG DESIGN & CONSTRUCTION

TAX COLLECTOR LITIGATION
EMERGENCY GFERATIONS ¥#2

CARL E. BRODY
SR. ASSISTANT COUNTY ATTORNEY

BOARD FOR HEALTH PERMITS
CLERK OF CIRCUIT COURT
AB

-V

HEALTH & COMMUNITY SERVICES

« HEALTH & HUMAN SERVICES

HUMAN RESOURCES
-EMP COMM & VOLUNTEER SVCS
SAFETY & EMERGENCY SERVICES
- JUSTICE & CONSUMER SERVICES
- RADIO & TECHNOLOGY
- REGIONAL 9-5-1
EMERGENCY OPERATIONS #2

WILLIAM C. FALKNER
SR. ASSISTANT COUNTY ATTORNEY

SAFETY & EMERGENCY SVCS
~ COG/COOP PLANNING
-EMERGENCY MGMT
TAX GOLLECTOR
EMERGENCY OPERATIONS #1

CHELSEA D. HARDY
ASSISTANT COUNTY ATTORNEY

BOARD OF ADJUSTMENT
ENVIRONMENT & INFRASTRUCTURE
- ROW PERMITTING
LOCAL PLANNING AGENGY
METROPCLITAN PLANNING ORG
PARKS & CONSERVATION RESOURGES
- AIR QUALITY
PINELLAS PLANNING GOUNCIL
PLANNING & DEVY REY SVCS
- HABITAT MANAGEMENT

CARQLE SANZERI
SR. ASSISTANT COUNTY ATTORNEY

CLERK/INTERN SUPERVISION
FINANCIAL DISCLOSURE
HUMAN RESOURCES
- miniPERC
~ PREDISCIPLINARY HEARINGS
FUBLIC RECORDS/SUNSHINE LAW

BRENDAN P. MACKESEY
ASSISTANT COUNTY ATTORNEY

ADM LAW — CH 120 WATER ISSUES
ENVIRONMENT & INFRASTRUGTURE
- PLANNING & DESIGN
- VEGETATICN, MOSGUITOES & TREES
- WATERSHED

MICHELLE A. WALLAGE
SR. ASBISTANT COUNTY ATTORNEY

COMMUNICATICNS
HEALTH & COMMUNITY SVCS
- COMMUNITY REVITALIZATION
HUMAN RESOQURCES
- INFORMAL GRIEVANCE PANEL
HUMAN RIGHTS
REAL ESTATE MANAGEMENT
- FACILITY OPERATIONS
- FLEET MANAGEMENT
SHERIFF'S CIVIL SERVICE BOARD
UNIFIED PERSONNEL BOARD

JOSEPH A, MORRISSEY
SR, ASSISTANT COUNTY ATTORNEY

CONTRACT DEV & SUPPORT
ENVIRONMENT & INFRASTRUCTURE
- SOLID WASTE
-UTILITIES CUSTOMER SERVICE
- UTILITY RELOGATION & REHAR
- WATER & SEWER
EMERGENCY QPERATIONS #2

DAVID 8. SADOWSKY
SR, ASSISTANT COUNTY ATTORNEY

PLANNING & DEVELOPMENT REY SVCS
—BUILDING SERVICES
- COMPREHENSIVE PLAN
-LAND USE & ZONING PLANNING
- REDEVELOPMENT & TIF
- STRATEGIC PLANNING
- SUSTAINABLE PLANNING & DEV
EMERGENCY OPERATIONS #1




TO: David Scott, Executive Director
Department of Environment and Infrastructure

THRU: Robert LaSala, County Administrator

CC: James Bennett, County Attorney
Michelle Wallace, Sr. Assistant County Attorney
Carole Sanzeri, Sr. Assistant County Attorney
Peggy Rowe, Director, Human Resources
Virginia Holscher, Bureau Director, Risk Management

FROM: Paul Valenti, Director
Office of Human Rights

SUBJECT: Amended:Complaift
Alfonso Riley v DE|
Reference #14-004

DATE: Apri 15, 2014

The Internal Charge of Discrimination filed by the above noted employee has been
amended to include retaliation. Since the complaint was filed on March 27, 2014 the
employee has been subjected to retaliation. Specifically, On Friday, April 11, 2014, Mr.
Riley was again given a pre-disciplinary hearing notice alleging violation of Personnel
Rule XXIV, Paragraph J, Items #24 and #38. (see attached). In addition, Mr. Riley
reports that his locker had been vandalized with some sort of liquid poured on
paperwork, his county issued tee shirt appears to have had feces smeared on it, and his
county issued hat was destroyed. Please review the attached paperwork and photo's
and respond to the Office of Human Rights no later than May 8, 2014.

EXH! B c,&



MEMORANDUM
TO: Members, Unified Personnel Board

FROM:  Michelle Wallace MLD
Senior Assistant County Attorney

SUBJECT:  Motion for Use of Independent Legal Advisor for Personnel Board — Appeal of
Alfonsa Riley, Sr.

DATE: September 17, 2014

Please allow this memo to serve as a follow-up to the motion filed by Michelle Erin Nadeau of
Kwall, Showers & Barack. 1 respectfully disagree with the motion in its entirety, especially in
regards in my involvement in the referenced investigation. I was not involved in the
investigation, nor do | typically get involved in same.

Nevertheless, attached are two prior memos dated May 6, 2010 and February 5, 2009,
respectively, where similar motions and issues are addressed. Those memos clearly dispel the
concerns regarding ethical conflicts presented in these matters and allow the County Attorney’s
Office to participate accordingly. In both prior instances, the Board voted, found no conflict
existed and denied the motion.

That being said, while there is no conflict otherwise, the County Attorney’s Office has decided,

in this limited instance in an abundance of caution and to avoid the appearance of impropriety, to
appoint Jason Ester as counsel for the Personnel Board in this matter.

MW/elb

Enclosures

HAUSERS\Atykb4S\WPDOCS\PERSONNEL BOARD\Personnel Board2014\Riley 14-06\Riley Memo on Motion docx



THE PINELLAS COUNTY
UNIFIED PERSONNEL SYSTEM BOARD

IN RE:
ALFONSA RILEY, SR.,
Appellant,
V. Appeal No. 14-06
PINELLAS COUNTY
DEPARTMENT OF ENVIRONMENT
AND INFASTRUCTURE,

Appellee.
/

MOTION FOR USE OF INDEPENDENT
LEGAL ADVISOR FOR PERSONNEL BOARD

Comes now Employee Alfonsa Riley (“Employee” or “Riley”), by and through his
undersigned counsel and moves for the use of an independent legal advisor to the Personnel
Board. In support, Employee states:

1. Senior Assistant County Attorney Nancy Meyer is representing Pinellas County
(“Employer”) in the Appeal of this matter. She reports to County Attormney James L. Bennett.

2, Senior Assistant County Attorney Michelle Wallace is advising the Board in the
Appeal of this matter. She reports to County Attorney James L. Bennett.

3. For many years, Senior Assistant County Attorney Michelle Wallace represented
the County in Pre-disciplinaty Hearings and currently represents the Office of Human Rights.
[Show Exhibit 1].

4. Riley filed a charge of discrimination with the Office of Human Rights regarding
the same issnes involved in this appeal. Senior Assistant County Attorney Michelle Wallace was

involved in this investigation. [Show Exhibit 2].




5. It creates the appearance of impropriety and is a denial of fundamental due
process to have the County Attorney’s Office functioning as both prosecutor and counsel to the
Board. The Florida Supreme Court has noted that because our adversarial Jjustice system
emphasizes fairness, one side is not to have a “special advantage in influencing the decision.”
Cherry Communications, Inc. v. Deason, 652 So. 2d 803, 805 (Fla. 1995) (holding an attorney
may not play dual roles as prosecutor and as post-hearing legal advisor to the board in a Public
Service Commission proceeding). Florida courts stress that it is the conflicting duties of
prosecutor and advisor to the board that make the roles incompatible. Forehand v. School Board
of Guif County, 600 So. 2d 1187 (Fla. 1™ DCA 1992)(finding error where an attorney acted as
prosecutor and advisor to the board despite arguments that the attorney did not advise on
substantive matters and therefore no harm was done).

6. Because of the inherent conflicts with having a county attorney’s office both
represent the agency and advise a personnel board, mumerous other local governments have
retained independent legal counsel to advise their personnel boards. ‘The City of St. Petersburg
Personnel Board, the City of Tampa Personnel Board and the Hillsborough County Civil Service
Board have all retained independent legal counsel to advise the personnel boards so that the
boards receive independent legal advice,

7. This is particularly so in this case, where the attorney advising the Board also
participated in Riley’s separate Office of Human Rights investigation.

Therefore, Employee respectfully requests that Personnel Board utilize an independent

legal advisor in this (and all other) matters.



Respectfully submitted,

{8/ Michelle Erin Nadeau
Ryan D, Barack

Fiorida Bar No. 0148430
Michelle Erin Nadeau
Florida Bar No. 0060396
Kwall, Showers & Barack, P.A.
133 N. Ft. Harrison Ave,
Clearwater, Florida

Tel: (727) 441-4947
Fax: (727) 447-3158
Attorneys for Employee

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing has been served via
electronic mail on this 15™ day of Septemaber 2014 on:

James L. Bennett, County Attorney
Nancy Meyer, Senior Assistant County Attorney
Michelle Wallace, Senior Assistant County Attorney
Pinellas County Courthouse,
315 Court Street
Clearwater, Florida 33756
jbennett@pinellascounty.org

nmever@pinellascounty.org

mwallace@pinellascounty.org

Peggy Rowe
Director of Human Resources
400 8. Fort Harrison Ave
Clearwater, FL 33756

prowe@pineliascounty.org

{s/ Michelle Erin Nadeau
Attorney




MEMORANDUM

TO H Members, Unified Personnel Board

FROM : Robert C. Swain, Esquire, ~7Z——
Senior Assistant County Attorney

RE : Expected Motion to Disqualify — Appeal of Rachel Kabza

DATE : May 6, 2010

As mentioned at the April meeting of the Personnel Board and in the Pre-Hearing
statement in this particular case, I have been advised that Counsel for the Appellant
objects to the fact that the County Attorney’s office serves as Counsel for the Appointing'
Authority and as Board Counsel in this matter, ] was asked to provide some information
to the Board on this issue.

While the particulars of this motion are as yet unknown as it is expected to be made:
orally at the time of the Appeal, it would appear that the substance is the same as this
attorney raised during the Appeal of Barbara Johnson. That motion was heard by the
Board on February 5, 2009. I am attaching the material which I provided the Board at that
time and which I believe sets forth the argument and the Jaw. ] am also including an
excerpt from the Minutes of that meeting which summarize the argument and the
decision of the Board. As this is a different case, the facts may be different, but the main
issue, that of the alleged conflict in the varying roles of members of the County
Attorney’s office is the same. The governing case-law would be identical.

Excerpt of minutes from meeting of 2/5/2009

MOTION FOR DISQUALIFICATION iN THE APPEAL OF DEMOTION OF BARBARA
JOHNSON, HEALTH AND HUMAN SERVICES DEPARTMENT — DENIED

Ryan D. Barack, Esquire, Kwall, Showers & Barack, P.A. representing the appellant,
provided background information relating to the appellant’s demotion; and explained the
rationale for the Motion for Disqualification of Senior Assistant County Attorney Robert C.
Swain in his capacity as advisor to the UPB. Mr. Barack noted that by his count at least seven
members of the County Attorney’s Office have been involved in the demotion process; and
that Mr. Swain’s continuance as advisor to the UPB could create the appearance of
impropriety in this proceeding. He cited the recent sitvation involving the former Property
Appraiser and the former County Attorney; and stated that it is his contention that outside
counsel should be hired to act as advisor in Mr. Swain’s place.

Senior Assistant County Attorney Christy Donovan Pemberton, representing the Appointing
Authority, noted that in the instance referred to by Mr. Barack, the County Attorney has been
cleared of any wrongdoing by both the Grand Jury and the Ethics Committee. Attorney
Pemberton indicated that she and Attorney Swain have ethical obligations which they will



fulfill; that there is no conflict; that if at any time a conflict arises they will act accordingly
and recuse themselves, if necessary; that there is no real appearance of impropriety since Mr.
Swain will be advising the UPB in the sunshine; and that in difficult economic times there is
ho reason to expend funds to hire outside counsel.

Responding to query by Mr. Koelsch, Ms. Pemberton related that part of the allegation
against the former County Attorney was that she represented the former Property Appraiser
as an individual and not in his official capacity; and that the fact that he was the Property
Appraiser was incidental; whereupon, Mr. Barack reiterated his claim that unless outside
counsel is engaged, there is an appearance of impropriety.

Ms. Sladden commented that in her 18 years of service on the UPB, she has never witnessed
any patticipation in deliberations by a county attorney; and that the attorney’s only

role is to advise the members with respect to procedure. Responding to query by Mr. Smith,
Mr. Barack related that he is unable to state whether any specific individuals have lodged
complaints regarding the County Attorney’s role as advisor to the UPB; and that while it is
the responsibility of the County Attorney/UPB Advisor to zealously advise the UPB, it is his
role to represent his client just as zealously and doing so requires him to raise the concern of
the appearance of impropriety; and additional discussion ensued.

Ms. Pemberton related that it is common for boards such as the UPB, that sit in a quasi
judicial capacity, to have an attorney from a governmental law firm represent a party in front
of the board while another attorney from that governmenta! law firm sits as an advisor to the
board; and that it is policy in the County Attorney’s Office to take every measure necessary
to ensure that there is no comingling and no discussion of the matter.

Following these presentations, Mr. Swain advised the board that it has the option to vote on
the motion or do nothing, and recommended that a vote be taken.

Mr. Koelsch moved, seconded by Ms. Britt and carried unanimously, that the Motion for
Disqualification on behalf of Ms. Johnson be denied.

HAUSERS\VATYXB3 1\Personnel Board\2010\K abza\Memo re claimed conflict.doc



MEMORANDUM

TO : Members, Unified Personnel Board

FROM : Robert C. Swain, Esquire 22—
Senior Assistant County Atiorney

RE : Appeal of Demotion of Barbara Jehnson — Motion for
Disqualification

DATE : February 5, 2009

Attached is a motion from Counse! for the Employee. Ms. Johnson seeks to have me and
the Office of the County Attorey disqualified from advising the Personnel Boatd in this
matter. The basis of the complaint is a concern regarding the provision of due process
that comes about by having various members of the County Attorney’s office represent
management in the grievance process, at the appellate level before this Board and act as
Counsel to the Board in the process at the same time. The motion does not allege an
ethical conflict of interest under the Rules of Professional Conduct of the Florida Bar.

The specific facts are that individuals from the County Attorney’s office represent
Human Resources, (Carole Sanzeri); and Human Services, (Carl Brody) and have
provided representation to management in the grievance process — (according to motion,
Mucklow, Pemberton, Wallace and Spencer). All in all the Employee lists 7 attorneys and
suggests almost half of the office has been involved in this matter. There are currently 23
attorneys in this office.

The motion does not raise any direct allegations against me, other than the fact that Carl
Brody and I are in the same management unit (pod), managed by Jewel Cole. I have had
no conversations with Carl regarding this matter nor, other than discussing this motion,
have I had any discussions with Ms. Cole.

My duties with the County Attorney’s office involve representing Emergency
Management, EMS/Fire Administration, Emergency Communications and Risk
Management. I am also the attorney in our office who handles workers’ compensation
matters. It is my habit now and in the past not to get involved in personnel matters with
my departments unless it involves workers’ compensation. I have checked my records
and those of Risk Management and can advise the Board that if any Risk/Comp matter
regarding Ms. Johnson exists, I have not been involved with it.

My normal job duties would not have brought me in contact with any informatjon
regarding Ms. Johnson and I have not discussed her case with anyone other than
regarding the procedural issues which are my responsibility. So, I have no special
knowledge regarding her or her situation and have not had access to that information,



The sole basis for the disqualification is the extent of the involvement of the County
Attorney’s office in this matter. However, fewer than half of the attorneys have been
involved and there is no indication that I have been involved.

Ms. Johnson cites to the Forehand and Cherry Communications decisions. The Supreme
Court decision in Cherry Communications sets the standard for attorney conduct in these
matters. The Court recognized that an agency must have great flexibility in the utilization
of staff in a wide range of capacities, but held that the requlrements of due process did
not allow the same. attorney to both prosecute and participate in the deliberations of the
decision making body. This was the situation in the Forehand case cited by Ms. Johnson.

In this situation, different attorneys have been involved at the various steps. I have not
acted as a prosecuting attorney at any level. There is no authority for disqualification of

an entire office as noted in Citrus County v. Florida Rock Industries, Ine., 726 So. 2d
383, (5™ DCA 1999). Here the Court noted:

“If the circuit court thought the entire County Attorney’s Office was

barred from advising the Deparment on reconsideration, nothing in Chetry

supports such a ruling. Cherry holds only that a different staff attorney
- should have performed the different roles.

As Ms. Johnson has not alleged any specific grounds for my individual disqualification
and as there is no authority or basis in this matter for the entire office to be disqualified, it
is my opinion that the motion, on its face, is legally insufficient.

Our office recognizes that a legal conflict might arise. Each case presents its own set of
circumstances and a conflict may arise with the regularly assigned counsel to this Board.
In those cases, a determination is made whether there are other attorneys in the office
who could competently advise the Board, and if not, then alternative counsel is hired at
the expense of the County Attorney to Tepresent the Board. This has been our practice in
the past and in the appropriate case will remain our practice in the future.

HAUSERS\ATYKB3 1\Personuel Board\2009Uohnson, Barbare\Memo re Disqualification.doc
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FAX TRANSMISSION

Kwail, SHOWERS & BARACK, P.A.
" 133 N. Ft. Harrison Avenue
Clearwater, Florida 33755
(727) 441-4947
Fax: (727) 447-3158

To:  James L. Bermeit, County Attorney
Senior Assistant County Attomey Carole Sanzert
Senior Assistant County Attorney Christy Pemberton
Menaging Assistant County Attomey Thomas Spenser
Senior Assistant County Attomey Suzanne Mucklow
Senior Assistant County Attorney Michelle Wallace
Senior Assistant County Attorney Robert Swain v
Senior Assistant County Attorey Carl Brody

Date: Janunary 12, 2009
From: Ryan D. Barack
Fax No.: 727-464-4147
No. of pages: 5, including cover sheet
Re: Barbara Johnson
Please see the attached,
NOTICE OF CONFIDENTIALIT_Y

THE CONTENTS OF THE ATTACHED DOCUMENTS MAY BE CONFIDENTIAL UNDER THE RULES OF THE
FLORIDA SUPREME COURT, AS WELL AS APPLICABLE FEDERAL AND STATE LAWS, THESE DOCUMENTS MAY
ALSO BE PROTECTED AS PRIVILEGED AND CONFIDENTIAL INFORMATION BASED UPON THE ATTORNEY-
CLIENT PRIVILEGE, THESE DOCUMENTS ARE INTENDED FOR THE ADDRESSEE ONLY AND ANYQONE
RECEIVING THESE DOCUMENTS IN ERROR ARE DIRECTED TO NOT READ THEM. THE DOCUMENTS SHOULD
BE RETURNED TO THE LAW OFFICES OF KWALL, SHOWERS & BARACK, P.A.

E@@EW@
JAN 1 2 2009

COUNTY ATTORNEY
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PINELLAS COUNTY PERSONNEL BOARD

Barbara Johnson,
Employee

Ve

Health & Human Service Department
Agency '

ED UESTING USE OF INDEPEND
LEGAL ADVISOR FOR 0 BOARD

Comes now Employee Barbara Johnson (“Employee” or “Johnson™), by and through her
undersigned counsel and moves to require the use of an independent legal advisor to the
Personnel Board. In support, Employee states:

1. This matter has already involved an exiraordinary number of assistant county
attorneys. In fact, almost half of the office has already been involved in this matter.

A.  Senior Assistant County Attomey Carole Sanzeri represents Peggy Rowe
who Employee anticipates calling as a witness in this matter.
B. Senior Assistant County Attomey Christy Pemberton represented the

Agency before the Informal Grievance Panel,

C. Managing Assistant County Attomey Thomas Spencer also represented
the Agency before the Informal Grievance Panel.

D. Senior Assistant County Attorney Suzanne Mucklow was the legal advisor
to the Informal Grievance Panel.

E.  Assistant County Attorney Michelle Wallace also functioned as the legal

advisor to the Informal Grievance Panel.

! In the original motion, Michells Wallace was misideatified as Jamice Pinkney. We apologize to Ms. Pinkney for
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F, Senior Assistant County Aftorncy Robert Swain is coimsel to the

Personnel Board.

G. The Employee may call Senior Assistant County Attorney Carl Brody who
advised the Agency on the challenged personnel action as a witness in this matter.

2. It creates the appearance of impropriety and is a denial of fundamental due
process'to have the County Attorney’s Office functioning as both prosec.utor and counsel to the
Personnel Board. The Florida Supreme Court has noted that because our adversarial justice
system emphasizes faimess, one side is not to have a “special advantege in influencing the
decision.” Cherry Communications, Inc. v. Deason, 652 So. 2d 803, 805 (Fla. 1995) (holding an
attorney may not play dual roles as prosecutor and as posthearing legal advisor 1o the board in a
Public Service Commission proceeding). Florida courts stress that it i the conflicting duties of
prosecutor and advisor to the board that make the roles incompatible. Forehand v. School Board
of Guif County, 600 So. 2d 1187 (Fla. 1® DCA 1992) (finding error where an attorney acted as
prosecutor and advisor to the ‘board despite arguments that the attorney did not advise on
substantive matters and therefore no harm was done).

3. In this case therc has been an extraordinary level of involvement of county
attorneys in the proceedings, including advising the Agency on the challenged personnel action
and representing the Agency below while simultaneously advising the Informal Grievance Panel.
The amount of participation the County Attorney’s Office has had in this case creates conflicting
duties and leads to the appearance of improptiety.

4, 'When this issue was raised before the informal grievance panel, representatives of

the Court Attorney’s Office asserted that there was separation between the various departments
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or pods and that this was sufficient to eliminate any concerns about due process.> However, the
level of involvement the County Attorney’s Office has had in this matter prevenis this separation
form being an adequate protection of due process.’ Further, the attomey advising this Board,
Robert Swain, is & member of the same pod as the attormey who advised the Agency on the
challenged personnel action, Carl Brody.

5. Undersigned counsel has been advised that in the past when this situation has
arisen outside counsel has been retained o advisc the Persounel Board. ~

Therefote, employee respectfully requests that Personnel Board utilize an independent

legal advisor.

af{ . Barack
Florida Bar No. 0148430
Michelle Erin Nadean
Florida Bar No. 0060396
Kwall, Showers & Barack, P.A.
133 N. Ft. Hamrison Ave.
Clearwater, Florida
Tel: (727) 441-4547
Fax: (727) 447-3158
Attomeys for Employee

z A copy of the organizational chart providsd by the Couaty Attorney’s Office to the Informal Grievance
Papel is attached.

3 In fact, at the second Informal Gricvance Panel hearing, Mr. Spencer stated to the undersigned that this
matter had been the source of much discussion among the attorneys at the County Attorney's Office. Mr. Spencer
now denies making this statentent.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and corvect copy of the foregoing has been served via
telecopy and U.S. Mail on this 18, day of January 2009 on:

James L. Bennett, County Attorney
Senior Assistant County Attorney Carole Sanzeri

Senior Assistant County Attorney Christy Pemberton
Managing Assistant County Attorney Thomas Spenser
Senior Assistant County Attorney Suzanne Mucklow
Senior Assistant County Attorney Michelle Wallace
Senior Assistant County Attorney Robert Swain
Senior Assistant County Attomey Carl Brody

Pinellas County Courthouse,

315 Court Strest

Clearwater, Florida 33756
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District Court of Appeal of Flerida, First District,
Susan FOREHAND, a/k/a Susan Abreu, Appellant,

V.
SCHOOL BOARD OF GULF COUNTY, Florida,

Appellee.
Ne. 90-16§76.

May 26, 1992,

Teacher appealed school board order suspending
teacher without pay. The District Court of Appeal,
Zehmer, ., held that: (1) dual roles played by school
board's attorney as legal advisor and prosecutor at
hearing on misconduct charges prejudiced teacher
and required vacating of suspension order; (2) evi-
dence established that teacher struck student; and (3)
evidence failed to support charge relating to name-
calling or failure to follow principal's order about
grading,

Vacated and remanded.

Wolf, J., concurred in part, dissented in part, and
filed opinion,

West Headnotes
[11 Schools 345 €=147.44

345 Schools
34511 Public Schools
3451I(K) Teachers
3451I(K)2 Adverse Personnel Actions
345k 147.30 Proceedings
345k147.44 k. Judicial Review. Most
Ci ases

Teacher's attorney waived any error on ground that
board suspended teacher without notice and opportu-
nity to be heard, where attorney failed to make objec-
tion and affirmatively agreed to proceed only with
issue of back pay.

{21 Schools 345 €-2147.38

345 Schools

343511 Public Schools
345II(K) Teachers
3451(K)2 Adverse Persontel Actions
345k147.30 Proceedings
345k147.38 k. Hearing. Most Cited

School board's attorney should not have acted as
prosecutor and legal advisor to board at evidentiary
hearing on misconduct charges against teacher.

[3] Schools 345 €147.38

345 Schools
34511 Public Schools
3431(K) Teachers
34511(K)2 Adverse Personnel Actions
345k147.30 Proceedings

345k147.38 k. Hearing, Most Cited
Cases

Dual roles played by school board's attorney as legal
advisor and prosecutor prejudiced teacher at hearing
on misconduct charges and required vacating of sus-
pension order; attorney advised board on procedurat
matters such as handling of objections and promised
to secure information about whether board's delibera-
tions could be held in private.

14] Schools 345 €147.40(1)

345 Schools
34511 Public Schools
3431(K) Teachers
3451(K)2 Adverse Personnel Actions
345k 147.30 Proceedings
345k147.40 Bvidence
345k147.40(1) k. In General.
Most Cited Cases
Student's testimony that teacher struck him on shoul-
der with candle and principal's testimony that she saw
red mark on student's shoulder supported charge that
teacher struck student and that the act was serious
misconduct impairing teacher's effectiveness in
school system, even though teacher denied striking
the student and claimed merely to have touched stu-
dent to get his attention.

151 Schools 345 €2147.40(1)
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345 Schools
34511 Public Schools
345IKK) Teachers
34511(K)2 Adverse Personnel Actions
345k147.30 Proceedings
345k147.40 Evidence
. 345k147.40(1) k. In General.
Most Cited Cases

Principal's uncorroborated testimony repeating hear-
say that teacher had suggested to some students to
call other students insulting names did not support
finding that teacher had caused students to call other
students by insulting names, West's F.S.A. §

120,58(1)a).
16] Schools 345 €=147.9

345 Schools
34511 Public Schools
3451K(K) Teachers
3451I(K)2 Adverse Personnel Actions
345k147.8 Grounds for Adverse Action

345k147.9 k. In General. Most Cited
Cases

(Formerly 345k147.8)
Teacher's statement, “Kids, we are not here to have a
Bitch conference” was not so serious as to impair
effectiveness in school system and did not warrant
discipline.

171 Schools 345 €147.40(1)

345 Schools
34511 Public Schools
34351X(K) Teachers
345N(K)2 Adverse Personnel Actions
345Kk147.30 Proceedings
345k147.40 Evidence

345k147.40(1) k. In General.
Most Cited Cages

Evidence failed to establish teacher’s constant, con-
tinual, and intentional refusal to obey principal's or-
der not to consider student conduct or behavior in
tabulation of academic grades and, therefore, failed to
support findings of gross insubordination or willful
neglect; principal did not bring teacher's gradebook to
hearing, principal's testimony regarding contents of
book was uncorroborated hearsay, and teacher testi-
fied that she did precisely what she thought principal
asked her to do, West's F.S.A §§ 12058,

231.36(4)(c).
[8] Schools 345 €147.4

345 Schools
34501 Public Schools
345I(K) Teachers
3451I{K)2 Adverse Personnel Actions

345k147.4 k. Authority to Take Ad-
verse Action. Most Cited Cases
Two-week suspension of teacher without pay did not
impose fine for alleged misconduct and was within
authority of school board West's F.SA §
231.36(4)(c).

19] Schools 345 €°147.54

345 Schools
34511 Public Schools
3451I(K) Teachers
34511(K)2 Adverse Persomnel Actions
. 345k147.50 Actions :
345k147.54 k. Damages; Costs and
Fees. Most Cited Cases

. School board did not commit “gross abuse of discre-

tion™ and, therefore, was not liable to teacher for at-
torney fees when board used same attorney as prose-
cutor and legal advisor, found teacher guilty of mis-
conduct based solely on uncorroborated hearsay, and
imposed suspension without pay. West's F.S.A.

120.57(1%(b3}10.

*1188 David Brooks Kundin of Dobson & Kundin,
P.A,, Tallahassee, for appellant.

Charles A, Costin of Costin and Costin, Port St. Joe,
for appellee.

ZEBMER, Judge.

Susan Forehand, a fifth grade school teacher em-
ployed under a continuing contract by the Gulf
County School Board, appeals the Board's final order
approving, in part, the superintendent's findings of
misconduct, and implementing his recommendation
that Forehand be suspended from her position for ten
days without pay. Raising four points on appeal,
Forehand complains that (1) the manner in which the
Beard conductied the hearing deprived her of due
process and a fair hearing; (2) the findings of mis-
conduct are not supported by competent, substantial
evidence; (3) the Board exceeded its statutory author-
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ity set forth in chapters 230 and 231 by imposing a
fine; and (4) she is entitled to an award of attorney's
fees and costs for all proceedings in this cause pursu-
ant to section [20.57(1%b)10, Florida Statutes
(1989), becanse the Board's gross abuse of discretion
precipitated this appeal. Aithough we find no merit in
several of her contentions, we agree that certain of
the charges are not supported by competent, substan.
tlal evidence, and agree that a procedural error im-
paired the fairness of the hearing. Accordingly, we
vacate the order and remand for a new evidentiary
hearing,

L

Forehand argues three grounds in support of her con-
tention that the proceedings below were conducted in
a manner which deprived her of the fundamental
right to procedural due process and the right to a fair
and impartial hearing in three respects: first, as the
Board had initially denied Forehand notice and op-
portunity to be heard on the charges of misconduct
when she was initially suspended without pay and
then reinstated after she voluntarily dismissed her
federal civil rights action challenging the Board's
action, the Board could not act as an impartial fact-
finder in the subsequent evidentiary hearing that led
to the appealed order now under review; second, the
Board's deliberations were not public when it voted
on the superintendent's recommendations; third, the
Board used the same attorney as prosecutor and legal
advisor during the hearing, contrary to well-settled
law that traditional notions of justice and fair play
require an administrative body in disciplinary pro-
ceedings to designate one person to act as its legal
advisor and a different person to act as prosecutor.

A.

[11 With respect to Forehand's contention that the
Board was unable to give her *1189 a fair and impar-
tial hearing because it had previously suspended her
without providing her notice and opportunity to be
heard, the Board argues that Forehand is precluded
from raising this issue on appeal because the parties'
“agreetnent” to voluntarily dismiss the federal action
provided that the only issue to be discussed at the
hearing before the Board would be the issne of back
pay, and Forehand's attorney made no objection on
this ground at the hearing. The Board further argues
that any error in the Board's initial suspension of

Fotehand was cured by the Board's reinstatement of
Forehand and subsequent evidentiary hearing on the
matter.

The franscript reveals that Forehand's attorney made
the following statement at the beginning of the evi-
dentiary hearing:

Now, as the members of the school and I'm sure
Mr. Costin has filled you in on the fact that in the
past, with this case there have been some proce-
dural, there have been some things that were not
done correctly procedurally and I'm not going to
address those procedural errors, because the School
Board has saw fit to reinstate Ms. Forehand and
proceed anew with this ten day suspension.

We agree, therefore, that Forehand's attorney not only
failed to make an objection on the record below and
thereby waived any error on this ground, he affirma-
tively agreed to proceed with the hearing on the is-
sues tried, thus precluding Forehand from raising this

issue on appeal. Lee Cou i1 Co v s
S0.2d 510 (Fla. st DCA 1957).
B.

We likewise find no merit in Forehand's argument
that she was denied a fair and impartial hearing be-
cause the Board did not deliberate in public prior to
its vote on the Superintendent's recommendations.
Forehand relies on the so-called “Government in the

Sunshine Law,” section 286.011(1), Florida Statutes
(1989), which provides that;

All meetings of any board or commission of any
state agency or authority or of any agency or an-
thority of any county, municipal corporation, or po-
litical subdivision, except as otherwise provided in
the Constitution, at which official acts are to be
taken are declared to be open to the public at all
times, and no resolution, rule, or formal action
shall be considered binding except as taken or
made at such meeting,

Unquestionably, this law applies to school board
meetings and attendant decision-making process.
ey v._Board of Public Instruction of Alachua
County, 278 So2d 260 (Fla 1973); Mitchell v.
School Board of Leon County, 335 So0.2d 354 (Fla.
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1st DCA 1978). “A county school board should not
be authorized to avoid the Government in the Sun-
shine Law by making its own determination that an
act is quasi-judicial. Secret meetings would be preva-
lent” C 278 So.2d at 263,

In this case, the transcript of the Board's deliberations
and vote reveals that Forchand's case was discussed
briefly before the vote was taken. Forehand has not
cited any authority for the proposition that the discns-
sion shown in this record is inadequate and unlawful,
Forehand has not cited any evidence or portion of the
transcript that supports her contention that the Board
deliberated in private, contrary to requirements of the
Sunshine Law. The only record indication of any
possﬂ:ihty of private deliberation by a Board member
is the chairman's statement, made at the end of the
evidentiary hearing, that he felt some private delib-
eration of the case may be necessary. However, pur-
suant to an off-the-record discussion with counsel for
both parties, the chairman announced that “the
School Board members will not deliberate until we,
myself, and Mr. Kundin, render an opinion as to the
propriety of that [the board's private discussion of the
case] under the Sunshine Law.” The franscript con-
tains no other references to any private deliberations
by Board members.

C.

[2] We conclude there is merit, however, to Fore-
hand's contention that the *119¢ Board's attorney
acted improperly by participating in the dual role of
prosecutor and legal advisor to the Board at the evi-
dentiary hearing. This point was adequately pre-
served by Forehand's counse] through appropriate
objections made throughout the proceedings, without
any definitive ruling thercon by the Board or its
chairman.

It is well settled in this state that traditional notions of
justice and fair play require an administrative board
conducting disciplinary proceedings to designate one
person to act as its legal advisor and 4 different per-
son to fulfill the role of prosecutor. Edgar v, School

Bogrd of Calhoun County, 549 So.2d 726 (Fla, 1st
DCA 1989); AMcintyre v, Tucker, 49 2d 1012
(Fla. 1st DCA 1986); Ford v. Bay Coumty School

Board_ 246 $0.2d 119 (Fla. 1st DCA 1970). In
Meintyre v. Tucker, 490 So0.2d 1012, a case involving

facts quite similar to the case before us, we held that

a teacher was denied a fair hearing before the school
board when the same attorney served in both capaci-
ties at the evidentiary hearing and during the board's
deliberations. In so holding, we noted the conflicting
duties imposed on one carrying out both functions,
stating that “(i}n practice, impartiality and zealous
representation are inherently incompatible in the
same person at the seme time.” 490 So.2d at 1013~

14,

In this case, it is undisputed that the Board's attorney
performed the dual functions of prosecutor and advi-
sor to the Board despite repeated objections by Fore-
hand's attorney from the beginning to the end of the
proceedings. The Board neither overruled nor sus-
tained these objections; the chairman merely stated at
one point that the respondent’s objection was
“noted,” The Board's attorney questioned witnesses
called on behalf of the Board and introduced exhibits
in the record on behalf of the Board, clearly acting as
a prosecuting attorney. Yet at other times during the
hearing, the Board chairman asked for and received
legal advice from this attorney on procedural matters
that arose during the hearing, such as how cbjections
should be handled. At the end of the hearing, the
chairman, in order to determine whether the Board's
deliberations should be held in private or in public,
asked this attorney to “get us what [information] you
can as to what we can and can't do,” and the attorney
responded, “I sure will.” During the Board's delib-
erations on the superintendent's recommendations,
the same attorney, in response to an inquiry from a
board member, advised the members on the proper
procedure for voting.

[3] The Board attempts to defend its attorney's par-
ticipation in the hearing with the argument that he
really did not advise the Board on any substantive
matters that would be prejudicial to Forehand, and
that the superintendent rather than the attorney con-
ducted cross-examination of Forehand, thereby insur-
ing the fairmess of the proceeding. This argument
suggests that the attorney was not acting in a prosecu-
torial role, notwithstanding his examination of other
witnesses. The plain fact is, the Board has never
made it clear to us whether the attorney was acting in
the role of prosecutor or in the role of advisor. The
Board further argues that Forehand has the burden on
appeal of demonstrating actual prejudice due to the
attorney's participation in the proceeding, citing sev-
eral federal court of appeal decisions in support of its
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argument. However, we reject this argument of the
Board, primarily because it does not accord with the
law of Florida set forth in the decisions cited above.
As we read those decisions, proof that the Board's
attomey acted in both capacities during the proceed-
ing is sufficient in itself to demonstrate the requisite
prejudice to Ms. Forehand. The extent of participa-
tion by the Board's attorney in this case, despite con-
tinuing objections by Forehand's counsel, signifi-
cantly distinguishes this case from the conduct held

not to require reversal in Edgar v. School Board of
Calhoun County, 549 So.2d 726, and Ford v._Bay
County School Board, 246 So0.2d 119. In view of the

demonstrated prejudice to appellant's right to a fair

hearing, the resulting order *1191 must be vacated

and the- caise remanded for a new evidentiary hear-
Jc] ev. Tucker, 490 So0.2d 1012,

.

We next address Forchand's argument that the
Board's findings of misconduct and gross insubordi-
netion are not supported by competent, substantial
evidence. The final order concludes that Forehand js
guilty of these three charges:

(1) that Forehand struck a student, and this act
“constitutes misconduct so serious as to impair
[Forehand's] effectiveness in the school system,”

conirary to the requirement of mle 6B-4.009(3),
Florida Administrative Code;

(2) that Forehand's “instigation of name-calling and
the use of the word ‘bitch’ constitutes misconduct
80 serious as to impair [Forchand's] effectiveness
in the school system. Her use of such language had
serious adverse effect on a student. For this reason
disciplinary action in some form is appropriate”;
and

(3) that Forchand's “continuance of basing aca-
demic grading on classroom behavior is a direct
violation of direct warnings issued by Principal
Kelley. Such conduct constitutes gross insubordi-
nation or willful neglect of duties. The conduct was
continuing, intentional refusal to obey a direct or-
der, reasonable in nature, given by Principal Jerry
Kelley.”

The standard of appellate review applicable to this
point is set forth in gection 120.68(10), Florida Stat

utes (1989):
If the agency's action depends on any fact found by

the agency in a proceeding meeting the require-
ments of 5, 120.57, the court shall not substitute its
judgment for that of the agency as to the weight of
the evidence on any disputed finding of fact. The
court shall, however, set aside agency action or
remand the case to the agency if it finds that the
agency's action depends on any finding of fact that
is not supported by competent substantial evidence
in the record.

Applying this standard, we conciude that the evi-

dence is legally sufficient to support the first charge

but legally insufficient t0 support the other two
8.

A,

[4] The record contains competent, substantial evi-
dence establishing that Forehand struck a student and
that this act constitutes serious misconduct that im-
paired the teacher's effectiveness in the school sys-
tem. Although the testimony was conflicting, the
student testified that Forehand struck him on the right
shoulder with a candle and that he repotted this inci-
dent to his fourth period teacher. The latter teacher
reported the matter to the principal, who examined
the student and testified that she saw a red mark on
the student’s shoulder, According to the principal's
testimony, other students confirmed this version of
the incident when questioned by him. Although
Forehand denied striking the student with a candle,
saying she only touched him on the shoulder to get
his attention, the direct testimony of the student, cor-
roborated by the principal's hearsay testimony, is
sufficient evidence to support this charge.

However, as the order must be vacated in its entn‘ety
for lack of a fair hearing in accordance with our pnor
discussion, Forehand's conviction on this charge is
remanded for reconsideration at a new evidentiary

‘hearing,

B.

{51 The record lacks competent, substantial evidence
to support the charge related to ‘name—cnllmg”
While hearsay evidence is generally admissible in
administrative hearings, hearsay.alone does not con-
stitute competent, substantial evidence. Section
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120,58(1)(=a) provides in pertinent part:

Hearsay evidence may be used for the purpose of
supplementing or explaining other evidence, but it
shall not be sufficient in itself to support a finding
unless *1192 it would be admissible over objection
in civil actions.

The record evidence of this charge is inadmissible
hearsay, uncorroborated by any other admissible evi-
dence. The only evidence consisted of the principal's
testimony that some students had told him Forehand
had suggested the students call other students certain
names, such as “Reecy Greasy,” “Albino Gorilla®,
and “four pawed dog.” None of these students testi-
fied at the hearing, and Forchand's testimony denied
that she had told any student to call other students by
those names. Without reaching whether this conduct
rises to the level warranting discipline, we conclude
that the uncorroborated hearsay testimony of the
principal was legally insufficient to support the find-
ing that Forehand had caused students to call other
students by blasphemous or insulting names.

[6] The record likewise lacks competent, substantial
evidence that Forehand referred to one of her stu-
dents as a “bitch” and that Forehand had used that
word in the classroom in an offensive and profane
manner. The only evidence regarding this charge,
other then testimony from Forehand herself, was un-
corroborated hearsay. Forehand testified that on one
occasion, after two students refused to calm down in
the class rooin, she said, “Kids, we are not here to
have a Bitch conference, let's get on task.” After
Forehand made that statement, one of the students
exclaimed that Forehand had called her a “bitch” and
ran out of the classroom. Forehand's explanation of
the context in which she used the word clearly indi-
cates that she did not refer profanely to any student as
& bitch. She testified without significant controver-
sion:

I had two students ... that were trying to rule the
classroom. Every day they would come in, they
would start fighting with each other in the room. It
was a cammon oceurrence, [ had to calm down [S.]
and calm down [D.] before I could begin teaching,
In the afternoon I go home and I watch Oprah Win-
frey, she had had a series that month of Bitch con-
ferences, where people had g general gripe session.
So every afternoon I would come in and term Bitch

conference was used on the T.V., Oprah Winfrey is
a social psychologist, she is not just a T.V. person-
ality ... But I did not call the child & Bitch, my
children are human beings, and I respect every one
of them for being human beings, none of my chil-
dren are animals in my eyes, nor any other human
being. I don't consider any human being an animal-

The word “bitch” has been defined thusly:
1. A female dog or other canine animal. 2. Slang.
A spiteful or lewd woman, 3. Slang. A complaint,
4. Slang. A difficult or confounding problem. -
intr.v. bitched, bitching, bitches. Slanmg 1. To
complain; grumble. 2. To botch; bungle. Used with
up. [Middle English bicche, Old English bicce,
female dog, from Germanic bekjon~ (unattested).]

The American Heritage Dictionary of the English
Language 135 (New College ed. 1979). While
“bitch” is a poor choice of words to use in an clemen-
tary school classroom, nevertheless it is apparent that
Forchand used the word in the sense of holding a
“complaint” session, not in a profane sense. As Fore-
hand's use of “bitch® was consistent with an accepted
definition in a non-profane sense, this episode does
not legally constitute conduct “so serious as to impair
the individual's effectiveness in the school system.”

C.

[7] Likewise, the record lacks competent, substantial
evidence to support the charge of gross insubordina-
tion or willful neglect of duties based on Forehand's
“continuing, intentional refusal to obey a direct order,
reasonable in npature, given by Principal Jerry Kel-
ley.” Section 231.36(4)(c). Florida Statutes (1989),
gives the School Board authority to suspend a teacher
for “gross insubordination” or “willful neglect” of
duty. *1193Rule 6B-4.009, Florida Administrative
Code, defines *“gross insubordination” or “wiliful
neglect of duties” as “a constant or continuing inten-
tional refusal to obey a direct order, reasonable in
nature, andl given by and with proper authority” (em-
phasis added). The word “intent” has been defined as
follows: '

The word “intent” is used throughout the Restate-
ment of Torts, 2nd, to denote that the actor desires
to cause conseguences of his act, or that he be-
lieves that the conseguences are substantially cer-
tain to resuit from it. Sec., 8A,
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Black's Law Dictionary 727 (5th Ed.1979) (emphasis
added). An “intentional” act has been defined as one
“done deliberately.” American Heritage Dictionary
of the English Language 683 (New College ed. 1979)
{emphasis added).

No evidence was presented at the hearing that estab-
lished that Forehand constantly, continuaily and in-
tentionally refused to obey a divect order, reasonable
in nature, given by the principal, The principal read
into evidence a memorandum he had written to Fore-
hand that stated, emong other things:

“[AJll grades are to.be determined by averaging
written assignments, projects, and test grades only.
Any variation from this must be approved by me.
Student conduct or behavior must not be consid-
ered in the tabulation of academic grades. Five,
you may report student conduct with an S (satisfac-
tory), N (needs improving) or U/ (unsatisfactory),
personne] file.”

Although the principal testified that at a conference
with Forehand she “admitted ... that she was still giv-
ing 0's and F's in taking off points student [sic] be-
havior and averaging it in with the grades after [ had
told her repeatedly, time and time again, personally
in conferences and also in writing,” not to do so, he
could not recall precisely what Forchand said when
explaining why she was taking points off for behav-
ior. The principal stated that the only clear evidence
of what Forehand had actually done was to be found
in her gride book, but he had not brought it to the
hearing and consequently it was not introduced in
evidence. The principal's testimony regarding the
contents of Forehand's grade book was uncorrobo-
rated hearsay.

The only other evidence of Forehand's “intent” came
from Forchand's essentially uncontroverted testi-
mony. She expleined that in grading her students, she
did precisely “what I thought [the principal] asked
me to do.” Forchand stated that earlier in the year,
she had been giving 0's and F's to students who were
not working in class, but were just talking, writing
notes, or doing something other than assigned work.
After the principal told her that 0's and F's would
have to be based on a product that the student did not
produce, she said “okay, I'll just give S's and N's in-
stead of number grades.” However, when she placed

8's and N's on the report card, the person who entered
the grades into the computer told her that everything
in the computer would have to be based on number
grades; so she “graded just on movement production
that they either did or did not-and they still had
plenty of 0's and F's, though.” Forehand also testified
that at her conference with the principal, she told him
that she no longer graded the students on behavior
but cnly on product, Thus, there was no competent
evidence to corroborate the principal's hearsay testi-
mony concerning the grades that Forehand had re-
corded in her grade book, leaving this charge unsup-
ported by competent, substantial evidence and legally
insufficient to support the Board's conclusion that
Forehand was guilty of gross insubordination. See§
120.58. Fla.Stat. (1989).

As the evidence is legally insufficient to support a
finding of guilt on the last two charges, we vacate
those findings and remand with directions to dismiss
them. This dismissal brings into question whether the
penalty of ten days suspension without pay would be
appropriate if, upon a new hearing, the evidence
should result in a finding of guilt on the remaining

charge.
.

[8] Forehand's third point contends that the Board's
action in authorizing her suspension*1194 for two
weeks without pay amounted to the imposition of a
fine or penalty that the Board had no authority to
impose. She argues that the order exceeds the Board's
statutory authority set forth in chapters 230 and 231,
Florida Statutes, because no provision of either chap-
ter gives the Board authority to impose a fine as a
penalty for misconduct or insubordination.

Section 231.36(4)c), Florida Statutes (1989), gives
school boards the authority to suspend teachers with-
out pay for certain misconduct:

{c) Any member of the district administrative or
supervisory staff and any member of the instruc-
tional staff, including any principal, who is under
continuing contract may be suspended or dismissed
at any time during the school year; however, the
charges against-him must be based on immorality,
misconduct in office, incompetency, gross insubor-
dination, willful neglect of duty, drunkenness, or
conviction of a crime involving moral turpitude.
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Whenever such charges are made against any such
employee of the school board, the school board
may suspend such person without pay; but if such
charges are not sustained, he shall be immediately
reinstated, and his back salary shall be paid....

{Emphasis added). Contrary to Forehand's contention,
the Board's order does not impose a fine for elleged
misconduct; the order explicitly determines that “the
Superintendent's recommendation of suspension,
without pay, imposed on the Respondent for a pericd
of ten days be sustained and that ten (10) days pay be
withheld along the terms and guidelines set by the
Superintendent” (emphasis added). Since Forehand
has already served the suspension period (when she
was initially suspended by the Superintendent with-
out notice and an opportunity to be heard) and her
previously withheld pay has been reinstated, the
Board's order upholds the validity of the prior sus-
pension and requires that Forehand's pay now be
withheld for the stated time period as authorized by
section 231,36(4)(c). We discuss this point only to
provide guidance upon remand in the event the Board
concludes that Forehand should be disciplined fur-
ther.

Iv.

[91 Finally, Forehand contends that she is entitled to
an award of attorney's fees and costs incurred in the
entire course of these proceedings pursuant to section
120.57(1%(b)10 based on the Board's conduct of these
proceedings, arguing that the following specific con-
duct amounted to gross abuse of discretion: (1) the
use of the same attorney as prosecutor and legal advi-
sor to the Board; (2) finding Forehand guilty of mis-
conduct based solely on uncorroborated hearsay tes-
timony; and (3) imposing the functional equivalent of
a monetary fine for.her alleged misconduct. We de-
cline to characterize these matters as a gross abuse of
discretion. The Board's errors leading to reversal for a
rehearing have been more a product of confusion and
misunderstanding than evidencing a reckless or wan-
‘ton disregard of Forehand's legal rights. We hold that
none of the specified conduct amounted to a gross
abuse of discretion and decline to award attorney's

fees and costs pursuant to section 120.57(1 XM 10.

For the foregoing reasons, the appealed order is va-
cated, and the cause is remanded for a new eviden-
tiary hearing consistent with this opinion.

ORDER VACATED AND REMANDED.

BARFIELD, I., concurs.

WOLF, J., concurs in part and dissents in part with
opinion, WOLF, Judge, concurring in part and dis-
senting in patt,

1 concur with the majority opinion i all respects but
one. I believe that there was competent substantial
evidence to support the board's finding that Ms.
Forehand continued*1135 “to base academic grading
on classroom bebavior,” and that this “conduct was
[a] continuing intentional refusal to obey a direct
order, reasonable in nature given by Principal Jerry
Kelley.”

The board introduced a memorandum from Principal
Kelley dated December 15, 1988, which specifically
stated, “[SJtudent conduct or behavior must not be
considered in the tabulation of academic grades.”
Principal Kelley testified that in a conference with
Ms. Forehand on March 17, 1989, Ms. Forehand
“admitted ... that she was still giving zeroes and F's
and taking off points [for] student behavior, and av-
eraging it with the grades after ] had told her repeat-
edly, time and time again, personally in conferences
and also in writing.”

The principal also examined Ms. Forchand's grade
book which also indicated that Ms. Forehand was
continuing to disobey the principal's orders. The re-
cordings in the grade book, which were made by Ms.
Forehand, are not inadmissibie hearsay as suggested
by the majority, but rather are admissible as admis-
sions of a party. ™! The foregoing was competent
evidence to support the charges.

FNI, While a valid objection may have been
raised based on best evidence or authentica-
tion, no objection, including that of hearsay,
was raised at the time this testimony was of-
fered. See Cohen v. Departiment of Busi-
ness Regulation, 584 So.2d 1083 (Fla. 1st
DCA_1991). Further, even if said evidence
constituted hearsay, it merely supplements
the principal's testimony and is admissible
pursuant to § 120.58(1)(a), Fla, Stat.

The majority indicates that beceuse Mr. Kelley could
not remember Ms. Forehand's explanation or excuse
for her behavior, the board was required to accept
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Ms. Forehand's uncorroborated explanation. The
finder of fact was free to accept or not to accept this
testimony. The court should not substitute its judg-
ment for the agency's judgment. See§ 120.63(10).
Fla.Stat, (1991). Since the agency’s finding was sup-
ported by competent substantial evidence, it must be

upheld.  Pershing Indus., Inc. v. Department of

anking & Finance 591 8 91 (Fla. 15t DCA
1991).
Fla.App. 1 Dist,, 1992,
Forehand v. School Bd. of Gulf County
600 So0.2d 1187, 76 Ed. Law Rep. 261, 17 Fla. L.
Weekly D1388 -

END OF l?OCUME’NT
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P
Supreme Court of Florida.
CHERRY COMMUNICATIONS, INC,, Petitioner,

V.
J. Terry DEASON, etc,, et al,, Respondents.
No. 83274,

Feb. 2, 1995.
Rehearing Denied April 20, 1995,

Switchjess reseller of long-distance telephone ser-
vices petitioned for judicial review of Public Service
Commission order revoking reseller's certificate to
provide interexchange services in state. The Supreme
Court, Anstead, J., held that reseller’s state constitu-
tional due process rights were violated when Com-
mission allowed staff attorney who prosecuted case
against reseller to serve as posthearing legal advisor
to Commission.

Vacated and remanded.
West Headnotes

111 Administrative Law and Procedure 15A
€108

15A Administrative Law and Procedure
15A11 Administrative Agencies, Officers and
Apgents
15Ak103 Status and Character
15Ak108 k. Quasi-Judicial. Most Cited

Cases
Licenses 238 €38

238 Licenses
238] For Occupations and Privileges

238k38 k. Revocation, Suspension, or Forfei-
ture. Most Cited Cases
For purposes of Administrative Procedure Act, de-
termination of whether licénse should be revoked
based upon existence of particular facts in dispute
enfails exercise of quasi-judicial function. West's
E.S.A. § 120.50 et seq.
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[2] Attorney and Client 45 €21.5(2)

45 Attorney and Client
451 The Office of Attorney
451(B) Ptivileges, Disabilities, and Liabilities
45k20 Representing Adverse Interests

45k21,5 Particular Cases and Problems
45k21.5(2Y k. Government, Em-

ployment by or Representation Of. Most Cited Cases
State constitutional due process rights of swiichless
reseller of long-distance telephone services were vio-
lated when Public Service Commission allowed staff
attorney who prosecuted administrative case against
reseller to serve as posthearing legal advisor to
Commission, in proceeding in which Commission
issued order revoking reseller's certificate to provide
interexchange services in state after consumers alleg-

edly made complaints. West's F.8. A, Const. Art, 1. §
9,

*803 Robert L. Shevin and Richard B. Simring of
Stroock & Stroock & Lavan, Miami, and Michael J.
Hayes, Robert W. Cushing and Kenneth M, Sullivan
of Gardner, Carton & Douglas, Chicago, IL, for peti-
tioner.

Robert D, Vandiver, Gen. Counsel and Richard .C.
Bellak, Associate Gen. Counsel, Florida Public Ser-
vice Com'n, Tallahassee, for respondent.

ANSTEAD, Justice.

We have for review the Public Service Commission's
{Commission) order revoking Cherry Communica~
tions, Inc.'s (Cherry) Certificate to Provide Interex-
change Services in Florida. We have jurisdiction. Art.
V, § (3)(b)(2), Fla. Const. We vacate the Commis-
sion's order revoking Cherry's license and remand
with instructions for a new hearing consistent with
this opinion.

Cherry is a switchless re-seller of long-distance tele-
phone services. In 1992 the Commission issued
Cherry a Certificate to Provide Interexchange Ser-
vices in Florida. Subsequently, as a result of a num-
ber of alleged consumer complamts, the Commission
ordered Cherry to show cause why it should not have
its certificate cancelled or pay a substantial fine.
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Cherry timely responded to the Commission's order
and filed a Petition for Formal Proceeding. A heating
was conducted before the Commission wherein a
Commission attorney served as the prosecutor. Dur-
mg the hearing, another attorney served as the Com-
mission's legal advisor. After the hearing, the prose-
cuting attorney met with the Commission during its
deliberations and submitted advisory memoranda,
much of which the Commission adopted in a final
order revoking Cherry's certificate to operate in Flor-
ida.

On appeal, Cherry has submitted three issues: (1)
whether the Commission's post-hearing procedure
violated Cherry's due process rights; (2) whether the
Commission committed reversible error by admitting
hearsay. evxdence, and (3) whether the Commission's
order revokmg Cherry's license is unsupported by
substantial competent evidence.

*804 Initially, we must determine whether the Com-
mission's post-hearing procedure violated Cherry's
right to due process of law, because the same staff
attorney who prosecuted the case against Cherry also
served as the legal advisor to the Commission post-
hearing.

[1] Florida's Administrative Procedure Act empowers
administrative agencies to prescribe rufes and regula
tions for its administration, as well as to exercise
quasi-judicial finctions ! The determination of
whether a license should be revoked based upon the
existence. of particular facts in dispute entails the ex-
ercise of 2 quasi-judicial finction. In such proceed-
ings, we have held that the “administrative context
does not and need not match the judicial model,” but
that an “ ‘impartial decision-maker is a basic con-
stituent of minimum due process.’ ”  Ridgewood
Properties, Inc. v, Department of Community Affgirs,
562 So2d 322, 323 (Fla.1990) (quoting Megill v.
Board of Regems, 541 F2d 1073, 1079
Cir.1976Y). See also Barry v. Barchi, 443 U.8. 55,
99 3.Ct. 2642, 6) L.Ed.2d 365 (1979) (finding an

unbiased decisionmaker essential, especially in a li-
cense revocation case where a license enables the
pursuit of a livelihood).

FNI, Ch. 120, Fla.Stat, (1993).

[2]1 We have recognized that an agency should have
great flexibility in carrying out its diverse functions
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and in the utilization of staff in a wide range of ca-
pacities, See Sowth Florida Natwral Gas v. Florida
Pub. Serv. Comm'n, 534 S0.2d 695 (Fla.1988).
The question we now face is whether the same indi-
vidual who prosecutes a case on behalf of the agency
may also serve to advise the agency in its delibera-
tions as an impartial adjudicator. Florida courts and
the Florida Attorney General have cautioned against
such practice for a long time. SeeOp.Att'y Gen Fla.
72-64 (1972).22 In Ford v Ba

Baard, 246 S0.2d 119, 121-122 (Fia. ist DC 1

the court considered a similar issue and stated:

ENZ. This case involved the Commission's
exercise of its rate-setting authority rather
than its quasi-judicial disciplinary authority,

EN3. In opinion 72-64, the Attorney General
advised an ageucy in 1972 that in order to
maintain findamental fairness in administra-
tive adversary hearings, there should be &
delegation of duties such that one attorney
acts as a prosecutor, while another serves as
legal advisor to the board. The opinion states
in part:

In a vacuum and idealistically, the board
could be properly and impartially advised
by its own attorney while he is actively
involved as prosecuting attorney as to mo-
tions, presentation of evidence, objections,
recommended final rulings and the type of
penalty imposed without prejudice to the
defendant or without denying him funda-
mental faimess. However, more often than
not, when a hearing has become heated
due to the adversary nature of the particu-
lar proceeding, the natural tendency of the
prosecuting attorney is to advise his board
in a manner most advantageous to what he
anticipates is its particular desire within
the law and morality of the issues pre-
sented.

Thus, it readily appears that the objectiv-
ity required by a board sitting as the finder
of fact is not practically attained in refer-
ence to affording the respondent in such
proceeding the full benefits of due process
and e fair and impartial hearing, The
courts have recognized the inequities in
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the present proceedings, but, without pre-
empting the responsibilities of various
agencies, have stated in the Mack and
Florida Processing cases that there is an
irregularity in the system of procedures
and the procedures should be changed.

The judiciary has left the manner of
change open to the legislative and execu-
tive branches of government, thus avoid-
ing the assumption of administrative re-
sponsibilities residing within the agencies
themselves which have the basic authority
to employ the necessary personnel to
avoid and eliminate the existing inequities
of their administrative proceedings.

Id. at 116-17.

With respect to the school board attorney acting as
prosecuior during the hearing, we recognize and
agree with the wording in the opinion of
Dade County v, Florida Processin,
218 So0.2d 495. 497 (Fla.App. 3rd, 1969),

wherein it was said:

“It is sufficient for us to point out that it would be in
closer accord with traditional notions of justice and
fair play for a quasi-judicial administrative board to
designate one person to act as its legal adviser and a
different person to act as its prosecutor.”

Nevertheless, an examination of the record shows
that while the prosecuting officer was the retained
counsel of the school *805 board, ke did not proffer
legal advice during the hearing nor was he preseni at
the separate meeting at which the final fudgment of
the respondent Board was rendered.... Such error as
there was in the proceedings was harmless and does
not justify quashal of the action here reviewed.

{Emphasis added.)

These holdings simply emphasize the point thai in
our adversarial system of justice, which places a
premium on the fairness of the judicial or quasi-
judicial procedure, the decisionmaker must not allow
one side in the dispuie to have a special advantage in
influencing the decision. Obviously, for example, it
would be unfair to allow a criminal prosecutor to
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advise a jury during deliberations.

Initially, we note that the Commission appears to
have followed the holdings set out above by having
two attorneys at the hearing, one to advise and one to
prosecute, However, it appears that the prosecuting
attorney, unlike the attomey in Ford played dual
roles in these quasi-judicial proceedings. In the role
of prosecutor, the attorney cross-examined witnesses,
made objections, and argued against Chemry. How-
ever, after the hearing, the same attorney assumed the
role of advisor to the Commission, which was now
supposedly deliberating as an “impartial” adjudica-
tory body. In this latter capacity, the prosecutor sub-
mitted memoranda to the Commission panel, which
were not initially provided to Cherry. In the memo-
randa, the prosecutor commented on the evidence and
made recommendations based on his analysis of the
record. Significantly, the Commission adopted in
substantial form the prosecutor's memoranda in its
final order.

While the Commission initially acted wisely in sepa-
rating the functions of legal prosecutor and legal ad-
visor, we agree with petitioner that the playing field
appears to have been tilted when the prosecutor was
invited into the deliberations and his advice was
acted upon. Because the prosecution was given spe-
cial access to the deliberations, this adjudicatory
process “can hardly be characterized as an unbiased,

critical review.” idgmagd Properties. Inc. v. De-
munity Affairs, 562_So,2d 322, 323

(Fla 1990). Accordingly, we hold Cherry's rights
were violated under the due process clause of our
state constitution when the Commission invited the
prosecutor to participate in its deliberations. SeeAst.
[ §9, Fla. Const.

Accordingly, we vacate the orders under review and
remand for a new hearing consistent with this opin-

jon. 24

FN4. Because of our resolution of this issue,
we decline to address the remaining issues.

It is s0 ordered.

GRIMES, C.J., and OVERTON, SHAW, KOGAN,
HARDING and WELLS, JI., concur,
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Chpistrict Court of Appeal of Florida,
Fifth District,
CITRUS COUNTY, Florida, Petitioner,
V.
FLORIDA ROCK INDUSTRIES, INC., Respondent.
No. 98-2218.

Feb. 12, 1999.

Landowner sought certiorari review of order of
county department of developmental services grant-
ing in part and denying in part landowner's vested
land rights application, The Circuit Court, Citrus
County, John W. Springstead, J., directed that vested
rights application be granted in full. County filed
petition for certiorari review. The District Court of
Appeal, W. Sharp, J., held that: (1) department was
not required to accept hearing officer's recommenda-
tion; (2) equitable estoppel was not an issue in ad-
ministrative proceeding; and (3) evidence did not
support finding that landowner's due process rights
were violated.

Petition granted.
West Headnotes

[1] Zoning and Planning €-468.1

414k468.1 Most Cited Cases

Under county land development code, upon reconsid-
c¢ration of decision denying vested land rights appli-
cation, county department of developmental services
could re-evaluate testimony or evidence following
referral from hearing officer.

12] Zoning and Planning €=468.1
414k468.1 Mot Cited Cases

County department of developmental services did not
take unreasonable position by interpreting county
land development code to mean that hearing officer’s
recommendations to department on reconsideration
of denial of vested land rights application were pri-
marily advisory and not binding.

131 Zoning and Planning €=2610
414k610 Most Cited Cases
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[3] Zoning and Planning €708

414k708 Most Cited Cases

In reviewing denial of vested land rights application
by county department of developmental services,
circuit court was to review record before department
to see if its findings were based on competent, sub-
stantial evidence, or if department'’s interpretations of
code were reasonable and not arbitrary.

[4] Zoning and Planning €377

414k377 Most Cited Cases

Equitable estoppel was not a viable issue on judicial
review of administrative proceeding that resulted in
decision of county department of developmental ser-
vices to deny vested land rights application.

[5] Administrative Law and Procedure €52669.1
15AKk669.1 Most Cited Cases

Appellate court cannot consider issues not presented
or addressed by the lower tribunal and not presented
as issues for review.

[6] Zoning and Planning €645

414k645 Most Cited Cases

Evidence did not support finding that landowner's
due process rights were violated, with respect to
landowner’s vested land rights application, when
county attorney allegedly provided legal advice to
county department of developmental services during
initial phase of dispute, litigated for county before
hearing officer, and advised department on reconsid-
eration; record did not show which attorney played
what role and when. U.§.C. A. Const. Amend. 14,

*383 Thomas G. Pelham and Douglas W. Ackerman
of Apgar & Pelham, Tallahassee, and Richard

Wesch, Assistant County Attorney, Lecanto, for Peti-
tioner.

Clark A. Stillwell of Brammen, Stillwell & Perrin,
P.A., Inverness, for Respondent.

%384 W. SHARP, J.

Citrus County seeks certiorari review of an order of
the circuit court in a zoning case. The circuit court
granted certiorari review of the Citrus County De-
partment of Development Services' order which
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granted in part and denied in part Florida Rock Indus-
tries, Inc.'s vested rights application under the Citrus
County Land Development Code, The circuit court
quashed the order rendered by the Department, and
directed that on remand the vested rights application
be granted in full.  We have jurisdiction, [FN1] and
because we find the circuit court failed to apply the
correct law in this case, we grant the writ and quash
the circuit court's order.,

ENL. Fla R.App.P, 9.030(b)}2¥B).

The defects in the circuit court's decision under re-
view are basically three-fold: 1) it imposed on the
Department a duty to accept a hearing officer's opin-
ion in an administrative review process prowded for
by the :Code, which duty or obligation is not sup-
ported by the Code or by the mterpretatlon of the
Department; 2) it buttressed its opinion with fact
findings consistent with the common law of equitable
estoppel, which was not a viable issue in these pro-
ceedings; and 3) it erroneously determined Florida
Rock had been deprived of procedural due process
because the county attorney acted in the dual role of
prosecutor and advisor to the Department.

The facts in this case are complex, but a brief sum-
mary is necessary to explain this decision, Florida
Rock owns and operates a rock processing plant in
Brooksville, in Hernando County. Florida Rock has
used the plant since 1955 to serve its mining opera-
tions in both Hernando and Citrus Counties. In Cit-
rus County, Florida Rock has mining leases on four
sites; Momague, Landrum, Storey and Rose Hill.
The fee is.owned by the successor of General Port-
land, Inc., who in 1978, obtained a ruling affirmed by
this court,_[Eﬂ_] that it was entitled to have the
County issue it a permit for mining those four sites,
upon due application and payment of fees. How-
ever, no one applied for mining permits, although
Florida Rock has been engaged in mining operations
on at least the Montague and Landrum sites, since
1981,

FN2, Cigrus County v. Genergl Portland,
380 So.2d 603 (Fla. 5th DCA 1980).

Apparently because Florida Rock anticipated Citrus
County might change the zoning on the mining sites
to make mining operations difficult or impossible, it
applied for a determination of vested rights pursuant
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to section 3160 of the Land Development Code. That
section allows an applicent to preserve development
rights, provided it can establish various conditions,
Section 3160B. requires that the applicant establish
that its development expectations were reasonable
and final when they were formulated; that the devel-
opment is investment backed to a substantial de-
gree; and that failure to allow the deveiopment will
deprive the applicant of a reasonable return on its
investmerit, exclusive of various specified costs and
expenses. Section 3160C. presumes development
rights are vested if they were previously granted by
prior development orders.

Pursuant to Code, an application for vested rights is
filed with the County--specifically, the Department of
Development Services._[FN3] It must review the
application to see whether criteria for vested rights is
met. As part of the procedure, it consults with the
county attorney, who is required to sign off on the
decision rendered. [FN4] The Depattment makes a
written determination, which is furnished to the ap-
plicant.

FN3, §3161.
N4, §3161.

If the applicant is dissatisfied with the decision of
the Department, it may appeal to a hearing officer.
[ENS] The hearing officer is limited to a review of
the record and the applicable law. The Code specifi-
cally provides that the hearing officer may treat as a
question of Jaw, whether the decision of the Depart-
ment is supported by competent, substantial evidence
in the record as a whole. [FN6] If the hearing officer
finds the Depariment erred in its decision, the officer
refers the matter back to the Department for recon-
sideration. *385 However, if the Department reaf-
firms its original decision, that decision becomes
final, and the administrative process concludes.
[FN7]

FN5. § 2500B.
FN6. §2500G.2.

EN7. § 2500H.3.

In this case, the Department granted Floride Rock's
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vested rights application only for the Montague and
Landrum tracts, and denied it for the Storey and Rose
Hill sites. The Department made numerous findings
of fact in denying vested rights for Storey and Rose
Hill. In summary, the Department found that all four
sites are separate properties, treated as such by Flor-
ida Rock's lease with General Partland and others
(DEP permits, etc.}), and that they are not contiguous
but are separated by roads. [FN8] It found that nei-
ther Florida Rock nor General Portland had ever cb-
tained a special exception to mine the sites or other
permit from the County. Thus it concluded, thers
was no development order issued by the County for
these sites. It also found that Florida Rock had never
mined the Storey or Rose Hill sites. Mining had
been undertaken by another corporation on the Storey
site, but mining had ceased there and there was no
linkage between Florida Rock and that other mining
company. There was an easement granted o Florida
Rock for haul trucks to cross a county road on the
Landrum and Montague tracts. This was part of the
basis for granting Florida Rock vested rights for
those tracts.

FN8. Maps in the record disclose Rose Hill
lies three miles from Storey and is separated
by two county roads and residential areas;
Storey is separated from Montague by one
niile and residential areas.

This decision was appealed to a hearing officer un-
der the Code. [FN9} The hearing officer recom-
mended that vested rights be granted to Florida Rock
on gll of the sites "as a matter of law." The hearing
officer concluded that there were two prior develop-
ment "orders" in the record for mining all four
sites: the 1978 judgment affirmed by the Fifth Dis-
trict Court of Appeal; and the haul road easement
issued by the County. He also concluded that all
four sites should be treated as one property for pur-
poses of vested rights, and that the sites were con-
tiguous. In addition, he found that there was no pe-
riod of time over 180 days during which the property
had not been continuously mined since 1981, and he
found that the investments made by Florida Rock in
its Brooksville plant and in the mining operations in
Citrus County were sufficient expenditures to estab-
lish the Code's requirement for vested rights, [FN10]

FN9. §2500.
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10. §3160B.2,

The Department reconsidered the matter as required
by the Code. Florida Rock sought to have the county
attorney and any staff or assistant counsel removed
from the function of advising the Department because
the county attorney had signed off on the original
decision of the Department and because a county
attorney had defended the Department's decision be-
fore the hearing officer. The record, however, is not
clear as to whether the same attorney acted in all of
these capacities.

The Department affirmed its original decision in all
regards. It rejected the hearing officer's recommen-
dation because it said the hearing officer had re-
weighed the evidence presented and substituted his
judgment for that of the Department., It disagreed
that Florida Rock had ever obtained development
orders as required by the Code. The special permit
that was in the record pertained only to the original
special exception application, which was denied and
had resulted in the litigation culminating in the Fifth
District Court of Appeal's decision. It rejected the
hearing officer's conclusion that the haul easement
was a "development order” under the Code. At best,
the Department concluded, the easement related only
to the Landrum and Montague tracts,

The Department also reaffirmed its original conclu-
sion, based on its fact findings, that the four sites are
separate and should be considered individually. It
maintained the view that the substantial investment
expenses put forth by Floride Rock on its mining
operations in Citrus County pertained primarily to the
Landrum and Montague sites. Buttressing that find-
ing, it pointed out *386 that Florida Rock had filed a
separate application to mine Storey in 1992, which
was not granted nor pursued, and that mining opera-
tions there had stopped from 1987 to 1591.

At this point, the administrative process was com-
plete and final under the Code. [FN11] Florida Rock
filed a petition for writ of certiorari in the circuit
court to review the decision of the Department, and a
complainit for declaratory relief under the common
law doctrine of equitable estoppel. Florida Rock
maintained throughout these proceedings that it had a
dual remedy and that in the certiorari proceeding it
was only seeking review of the administrative deci-
sion. It intended to preserve and later pursue other
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potential rights to establish common law estoppel or
other grounds 1o force the County to permit it to mine
all four sites, Only the certiorari case went forward
and is the subject of our review.

ENI1. §2500H.3.

[1] The circuit court quashed the Department's deci-
sion, in part, and directed that on remand it must
grant Florida Rock's vested rights application for all
four sites, The major source of the difficulty in un-
raveling the various levels of standards of review in
this case is the Code's "appeal” process to a hearing
officer. The circuit court interpreted the Code to
require the Department, on reconsideration, to apply
an appeliate standard of review to the hearing offi-
cer's decision. In other words, the court concluded
that the-Department could not reject the hearing offi-
cer's findings and conclusions, if reasonable people
could have reached the same conclusion and if the
findings were supported by substantial, competent
evidence. The circuit court judge said the Depart-
ment could not re-evaluate testimony or evidence on
reconsideration. However, as the County points out,
thete is no support for this interpretation of the Code.
The Code limits the hearing officer to a review of the
record submitted to the Department, not a new evi-
dentiary hearing. And the hearing officer is only
supposed to rule on questions of law. [FN12]

~ FN12; §2500G.2.

[21 Most importantly, the Code does not say or infar
that on reconsideration the Department is bound in
any way by the hearing officer's recommendations.
[FN13] If does not require the Department to act as
an appellate body, reviewing the hearing officer's
conclusions and findings, [t simply requires the De-
partment to reconsider the matter in light of the rec-
ommendations, If rejected, the Department's deci-
sion becomes final. [FN14] The Department has
taken the position in interpreting the Code that the
hearing officer's recommendations to the Department
on reconsideration of its decision are primarily advi-
sory and not binding. We do not find that interpreta-
tion unreasonable or arbitrary, {FN15]

EN13. See, e.g, Rinker Materials Corp. v,
th Miami, So2d 5 3=

554 (Fla, 1973) (court must give plain, ordi-
nary meaning to words of an ordinance and
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may not insert words or phrases to express
intentions which do not appear in ordi-

. nance). See also Mandelstam v. City Com-
isslon of 8. Miami, 539 So0.2d 1139 (Fla,

3d DCA 1988) (court departed from essen-
tial requirements of law when it inserted ad-
ditional terms into a zoning ordinance to ex-
press intentions that do not appear and de-
fined words in derogation of their ordinary

meaning); Rose v. Town of Hillshoro Beach,
216 So.2d 258 {Fla. 4th DCA 1968} {courts

may not insert words or phrases into ordi-
nance to express speculative intention unless
it clearly appears the omission was inadver-

tent).

FNi4, §2500H.3.

FN1S. ngm sade for Christ v, Unem-
loyment 'n._702 72

575 (Fla. Sth Q% 1997) {conclusions of
law of agency that construes a statute which

it is charged to enforce, while not immune
from judicial review, are entitled to great
deference); D.4.B8 nstructors, _Ine. v,
State, Dept. of Transportation, 656 So.2d
240. 944 (Fla. 1st DCA 1995) (agency's
construction of statute it administers is enti-
tled to great weight and will not be over-
turned uniess clearly en'oneous), Erfinan v,

ept. of Pr lati So.2d

710, 711 (Fla, 5th DCA 1991) (mterpreta-
tion of relevant statutes by governing agency
acting by legislative mandate is given defer-
ence by coutts).

[3] Having made that erroneous decision, the circuit
court made new findings of fact, based largely on the
findings of the hearing officer, plus other new ones,
the source of *387 which is not clear. It found that
there were two development orders in the record
which established Floride Rock's vested rights to all
four sites--the easement and the 1978 judgment. It
found that all sites should be treated as one property
and one mining project. And, it found that Florida
Rock's mining expenditures and expectations were
reasonable and final. Clearly, the circuit court did
not give the Department's decision the appropriate
appellate review as required by City of Déerfield

Beach v, Vaillont, 419 So.2d 624 (Fla, 1982). It did

not review the record before the Department to see if
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its findings were based on competent, substantial
evidence, or if its interpretations of the Code were
reasongble and not arbitrary. [FN16]

ENI§. Education Development Center, fnc,

v. City of West Palm Beach Zoning Board of

Appeals. 341 S0.2d 106, 108 (Fla. 1989).

See also Department of Highway Safety and
Motor Vehicles v. Smith, 687 So.2d 30 (Fla,
1st DCA 1997) (circuit court is prohibited
from reweighing evidence and is not em-
powered to conduct independent fact finding
mission when reviewing administrative de-
cision); Maurer v. State, 668 So.2d 1077,

1079 (Fia. 5th DCA_1996) (circuit court de-
parted from essential requirements of law

when it reweighed evidence and substituted
its judgment for county court's); Cify af De-
fand v. Benline Process Color Co., Inc., 493
So.2d 26, 28 (Fla. 5th DCA 1986) (circuit
court acting in appellate capacity departed
from the essential requirements of law when
it re-evaluated credibility of evidence or re-
weighed conflicting evidence).

[41[5] The circuit court also buttressed its decision
with findings that might be appropriate in the de-
claratory action, which has yet to be heard, but which
clearly have nothing to do with the administrative
proceeding and its review. [FNI7} For example, it
found: 1) that the County had acquiesced in Florida
Rock's mining activities over many years without
demanding permits and encouraged same by granting
the haul easement; 2) that Florida Rock acted in
good faith reliance on these acts and omissions of the
County; and 3) that Florida Rock had incurred sub-
stantial obligations and expenses in its mining opera-
tions in Citrus County. The court reasoned that to
deny Florida Rock the right to mine all four sites
would be highly inequitable and unjust. These
common law issues [FN18] may or may not be tried
in another law suit, but since they had no place in the
administrative proceeding under review, they cannot
provide support for the trial court's decision in this
case. [FN19]

FN17. See, eg., [Haines City Community
Development v. Heggs. 658 So.2d 523, 530
(Fla. 1995) (circuit court functions as an ap-
pellate court when reviewing local adminis-

trative action); City of Kissimmee v,_Grice,
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669 So.2d 307, 308 (Fla. Sth DCA 1996),
quoting DeGroot v. Sheffield. 95 S0.2d 912,
915 (Fla, 1957} (certiorari is in the nature of

an appellate process, gs it is a method to ob-
tain review rather than a collaterai assault).

An appellate court cannot consider issues
not presented or addressed by the lower fri-
bunal and not presented as issues for re-

view, See Sirod Inc_v. Lycouris, 667
So.2d 903 (Fla. 4th DCA 1996); Sparia
State Bank v. Pape. AT7 So.2d 3 (Fla, 5th
DCA 1935),

FN18. H. o Beach Hotel Co. v, City g

Hollwwood 329 8So.2d 10 (Fla, 1976} (equi-
table estoppel precludes city from exercising
zoning power where property owner (1) in
good faith (2) upon some act or omission of
the government {3) has made some substan-
tial change in position or incurred extensive
obligations and expenses 50 that it would be
highly inequitable and unjust to destroy the
right acquired).

EN19. See, e.g., Sparta State Bank v. Pape.
477 S0.2d 3 (Fla, 5th DCA 1985) (appellate

court cannot consider issues not presented
below).

{6] The circuit court also determined that Florida
Rock had not been accorded procedural due process
before the Department because the county attorney
provided legel advice to the Department during the
initial phase of the dispute and then litigated for the
county before the hearing officer, and finally advised
the Department on reconsideration. It concluded one
attorney could not serve both as advisor to an admin-
istrative body and an advocate. However, beyond
these general statements, the circuit court did not
discuss the facts concerning the role played by the
county attorney at the various stages of the case, nor
does this record show which attorney played what
role and when.

In Cherry Communicatlons, Inc, v. Deasgn, 6352
So.2d 803 (Fla. 1995), the Florida Supreme Court

held thai a license holder's due process rights were
violated when the Public Service Commission al-
lowed its staff attorney, who had prosecuted the li-
cense revocation action, to also serve as a legal advi-
sor to the Commission during its post-hearing *388
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deliberation. The court in Cherry pointed out that
the decision to revoke a license entails the exercise of
a quasi-judicial function, and in such an administra-
tive context an impartial decision maker is a basic
constituent of minimum due process. In Cherry, the
attorney who prosecuted the case and cross-examined
witnesses subsequently assumed the role of the advi-
sor to the Commission in its supposedly impartial
deliberations. The court concluded that "because the
prosecution was given special access to the delibera-
tions, this adjudicatory process 'can hardly be charac-
terized as unbiased, critical review.' "

However, Cherry is distinguishable from this case,
The assistant county attorney, Wesch, signed off on
the Department's original decision, as was required
by the Codé, but it is a far leap to say he "prosecuted"
the case before the Department, at that point. Also,
there is no evidence in the record that Wesch "prose-
cuted" the case before the hearing officer. As noted
abave, we agree with the County that this step in the
case was primarily advisory and not binding on the
Department. Finally, there is no evidence in the re-
cord that Wesch or any other county attorney played
any role in the Depariment's final decision after re-
consideration. If the circuit court thought the entire
County Attorney's Office was barred from advising
the Department on reconsideration, nothing in Cherry
supports such & ruling. Cherry holds only that a dif-
ferent staff attorney should have performed the dif-
ferent roles.

Agencies do sometimes have dual rules in adminis-
trative proceedings. There is no single test to be
applied to-determine if the requirements of proce-
dural due process have been met. See Hadley v. De-

partiment of Administretion, 411 So0.2d 184 (Fla.
1982); Varney v. Florida Real Estate Commission,
315 So.2d 383 (Fla. 5th DCA_1987). However, in

this case, the record does not support the conclusions
that the same county attorney both advocated for the
Department and advised the Department during its
reconsideration. [FN20]

FN20. See, eg., City of Dania v Florida
Power & Light 718 So.2d 813 (Fla, 4th
DCA 1998) (circuit court order quashing
city's denial of special exception fails to in-
clude specific findings and reasons for con-
clusions, hampering review).
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For the reasons set forth above, we conclude that the
circuit court departed from the essential requirements
of law in quashing the decision of the Department
Haines City Commupity Development v. Heges, 658
So.2d 523, 530 (Fla. 1995); City of Deerfield Beach
. Vaillant, 419 S0.2d 624 (Fla. 1982). Accordingly,

we grant the petition and quash the decision under
review.

Petition for Writ of Certiorari GRANTED,
DAUKSCH and ANTOON, JI., concur,
726 So.2d 383, 24 Fla. L. Weekly D430
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